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GIVING ONE DEPOSITOR CREDIT FOR ANOTHER’S OVER- 
DRAFT CHECK MAKES BANK LIABLE 


When a depositor offers for deposit in his bank a check drawn 
by another depositor in the same bank, the time for the bank to find 
out whether the check is drawn against sufficient funds is before credit 
is given to the depositor in his passbook or otherwise. 

The credit, once given, cannot be revoked and the bank will be 
liable to the depositor even though the drawer of the check has no 
funds on deposit, with which to pay it. The bank is liable even if 
it discovers the error immediately after the deposit is made and 
brings it to the attention of the depositor. 

This is a point which has been decided many times by the courts 
of different states and, wherever the question has arisen, the bank 
has been held liable. In a situation of this kind, the bank is paying 
out no money and it is not at all surprising that the bank should give 
credit for the deposit in the ordinary manner and not concern itself 
at the moment as to whether or not the check is good. Nevertheless, 
the bank should exercise the same caution which it would exercise 
if it were called upon to pay the check. Cashing the check and 
giving credit for it are one and the same in legal effect. 

All this is brought out in a Kentucky decision, First National 
Bank v. Mammoth Blue Gem Coal Company. The opinion of the 
court will be found in full among the legal decisions in this issue. 

Omitting the unessential facts, the case presented by the plain- 
tiff was as follows: The Keeton Coal Company, and the plaintiff, 
Mammoth Blue Gem Coal Company, both kept their deposit accounts 
in the defendant bank. The Keeton Company, being indebted to the 
Mammoth Company, delivered to the latter its check for $1,200 on 
the defendant bank. The check was indorsed and offered to the bank 
for deposit to the credit of the Mammoth Company’s account. Upon 
receiving the check, the cashier of the bank delivered to the agent 


of the Mammoth Company, a posteard, in the form used by the bank 
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in notifying its customers by mail of the receipt of deposits. The card 
read in part: ‘‘We eredit your account with $1,200.’’ It also bore 
this inscription: ‘‘All checks (except checks on us) are credited 
subject to payment,’’ and it was signed by the cashier. 

Thereafter, and on the same day, it was ascertained by the officers 
of the bank that the Keeton Company did not have the money on 
deposit to meet the check. The bank gave notice of this fact to the 
Mammoth Company and declined thereafter to give that company 
credit for the amount of the check. 

It was held that the credit, which the bank had given, by 
delivering the postcard above described to the agent of the Mammoth 
Company, could not be revoked. And in an action by the Mammoth 
Company against the bank it was held that the company was entitled 
to recover the amount of the check. 

The law on this proposition is well stated in the following par- 
agraphs, quoted from the court’s opinion: 


‘*When a bank gives to one of its depositors credit by a 
check drawn in favor of that depositor by another depositor 
on the same institution, in the absence of fraud or collusion, 
the act of crediting to the depositing customer will be given the 
same effect as if the actual cash had been paid to him; and if 
thereafter, even though it be on the same day, the bank officials 
ascertain they have made a mistake, and the drawer did not in 
fact have the money on deposit to meet the check, it will not 
affect the rights of the depositing customer. For, under these 
circumstances, it is a completed transaction, as much so as if 
the actual money in cash had been paid to the customer over 
the counter. 

‘The necessities of commerce require that there shall be the 
utmost good faith between a banking institution and its customers, 
and when one customer of a bank presents to it a check drawn 
on it by another customer, and is given credit by that amount 
on the books of the institution, or is given what amounts to a 
certificate of deposit for that amount, the transaction is closed, 
and the depositing customer has the right to rely upon the 
fact that he has that amount of money on deposit in that 
institution. And if there is any question of loss as between the 
depositing customer and the bank, the latter must bear that 
loss because it brought about the loss by its own mistake or 
oversight.’’ 


A comparatively recent decision, in which a similar conclusion was 
reached is Cohen v. First National Bank of Nogales (198 Pac. Rep. 
122), decided by the Supreme Court of Arizona and published in 
the September, 1921 issue of the Banking Law Journal at page 639. 
In this case, a deposit was forwarded to the bank by mail and 
acknowledged through the same medium. The check drawn was 
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for the sum of $3,567.50 and the bank, having acknowledged the 
receipt of the deposit, was held liable to the depositor, although, at 
the time, the drawer of the check had less than $50 on deposit in the 
bank. 

The decision suggests that, for their own protection, banks might 
well print on their deposit slips: ‘‘Checks on this bank are received 
and credited subject to there being sufficient funds standing to the 
credit of the drawer for their payment.”’ 

A receiving teller cannot leave his window every time a check 
on his bank is presented for deposit, to find out if the check is good. 
But if he doesn’t his bank may some day suffer a loss such as that 
sustained by the bank in the case we have been writing about. 





THE RIGHT WAY TO INDORSE A CHECK 


It may seem impertinent to tell a banker how to indorse a check. 
But that is what the Supreme Court of Pennsylvania felt called upon 
to do in a recent decision, Integrity Trust Company v. Lehigh Avenue 
Business Men’s Building & Loan Association. The decision is publish- 
ed among the legal decisions in this issue. 

The rule is simple enough. The payee, in indorsing, must sign 
his name in the same form in which it appears in the body of the 
instrument. If the check is payable to J. C. Smith, it should be 
indorsed J. C. Smith, not John C. Smith or John Smith, even though 
one of the two latter signatures may be the one ordinarily used by 
Mr. Smith. 

The importance of this simple rule is brought out in this decision. 
The trouble was due principally to the confusion created by a change 
in the name of the trust company, to which the check was made pay- 
able. 

Prior to March 4, 1919, the plaintiff was known as the Integrity 
Title Insurance, Trust & Safe Deposit Company. On that day, it 
changed its name to Integrity Trust Company. 

On July 14, 1919, the payee of a check drawn by the defendant 
association, indorsed it to the order of the Integrity Title, Insurance 
& Trust Company and delivered it to the trust company in payment 
for certain land. The name which appeared in the indorsement, it 
will be noticed, was neither the original name of the trust company 
nor the name it bore after the change had been made. 
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The trust company, however, received the check. It indorsed 
it ‘‘Integrity Trust Company’? and presented it to the drawee bank 
for payment on July 15th. The drawee bank refused payment be- 
cause the indorsement was not in proper form and returned the 
check. The trust company thereupon reindorsed the check exactly 
as before adding, however, ‘‘Absence of indorsement guaranteed,’’ 
and presented the check a second time on July 17th. The check was 
again refused for the same reason and on July 18th, the drawee bank 
failed. 

In an action by the trust company against the drawer of the 
check, it was held that the loss should fall upon the trust company 
for the reason that it had not presented the check properly indorsed 
within a reasonable time after its issue. 

The rule on this point is found in the section of the Negotiable 
Instruments Law which provides: 


‘*A check must be presented for payment within a reason- 
able time after it is issued, or the drawer will be discharged 
from liability thereon to the extent of the loss caused by the 
delay.”’ 


When the trust company indorsed the check the second time, 
the words ‘‘absence of indorsement guaranteed’’ were entirely mean- 
ingless. This is a useful form when it appears in its proper place, 
The trouble here, however, was not that the indorsement was missing, 
but that the indorsement which appeared on the check was not in 
proper form. 

Instead of indorsing the check as it did, the trust company 
should have indorsed it ‘‘Integrity Title Insurance and Trust Com- 
pany,’’ this being the form in which the check was made payable, and 
then added the further indorsement ‘‘Integrity Trust Company.’’ The 
drawee bank, would then have had no valid reason for refusing pay- 
ment. The presentment on July 15th would have been valid. And, 
if the drawee had refused payment, the trust company would have 
been in a position to enforce the check against the drawer. 


This rule is found in another section of the Negotiable Instru- 
ments Law which provides as follows: 


‘“‘Where the name of a payee or indorsee is wrongly desig- 
nated or misspelled he may indorse the instrument as therein 
deseribed, adding, if he thinks fit, his proper signature.’’ 
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BANK MUST KEEP ITS ACCOUNTS CORRECTLY 


If a bank refuses to honor a depositor’s check on the ground of 
insufficient funds when, as a matter of fact, the check was drawn. 
against sufficient funds, the bank will be liable to its depositor in 
damages. The fact that the bank’s refusal to honor the check is due 
to an honest mistake is no defense. Nor is it a defense that the mis- 
take was caused by unusual conditions beyond the control of the 
bank. 

This is illustrated in a recent Kentucky decision, Berea Bank & 
Trust Company v. Mokwa, which will be found among the legal de- 
cisions published in this issue. 

It appeared that the plaintiff, a depositor in the defendant bank, 
made a deposit to his credit of $100 which, through an error, was 
not credited to his account. As a result, checks subsequently drawn 
by the depositor were refused by the bank on the ground that the 
depositor did not have standing to his credit sufficient funds to meet 
the checks. The depositor brought suit against the bank and was 
awarded damages in the sum of $750. 

The bank showed that, at the time of the transactions complained 
of, two of its employees were away from the bank, due to illness in 
their families. As a result, the other employees of the bank were 
overworked. This served to explain how the error came to be made, 
but constituted no defense. 

The bank brought out that the plaintiff had failed to call the 
bank’s attention to the error and continued to give out checks for 
the sole purpose of building up a damage suit for himself and con- 
tended that, if he had co-operated with the bank in tracing de- 
posits, the mistake could have been promptly corrected. The court 
held that, even if the plaintiff had refused to assist the bank in cor- 
recting the mistake, this action on the plaintiff’s part would not 
amount to a defense. It could be considered only in mitigation of 
damages. ‘‘It must be remembered,’’ said the court, ‘‘that this was 
after the bank had dishonored his checks and the mischief, whatever 
it amounted to, had been done.’’ 

With reference to the bank’s duty to keep correct records, the 
court said: ‘‘Moreover, it was the duty of the bank to keep its 
accounts correctly, and to see that deposits made by its patrons were 
properly credited to their accounts, and to pay checks of such de- 
positors when there are sufficient funds to the credit of the checking 
depositor with which to do so. This burden is upon the bank, and 
not upon the depositor, because he has no access to the books.’’ 
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The bank sought a new trial upon the ground of newly discovered 
evidence, that is evidence which came to the bank’s attention after 
the case had been tried. The evidence was to the effect that the 
plaintiff had made a statement to a certain Dr. Logsden, that he 
did not intend to do anything about the dishonored checks until after 
the expiration of 20 days, at which time, he would be liable to prose- 
eution for a felony, and that this would give him ground for a 
$10,000 suit against the bank. 

In rebuttal, the plaintiff filed his affidavit stating that the remark 
in question was made in jest and in the course of a conversation 
with Dr. Logsden, in which the doctor had jokingly twitted the 
plaintiff about his pending suit against the bank. 

The court held that this likewise was no defense to the bank, 
and was matter which could be considered merely in mitigation of 
damages. 

The judgment, awarding $750 damages to the plaintiff, was af- 
firmed. 


BANK LIABLE IN PAYING FRAUDULENT PAY ROLL CHECKS 


The City of St. Paul brought action against the Merchants Na- 


signed by the city and bearing forged indorsements, under the cir- 
eumstances set forth below. 


It appeared that the chief clerk in one of the bureaus of the de- 
partment of public works of St. Paul had charge of a large number 
of men employed by the city. One of his duties was to make out 
time slips for these men. He conceived the idea of padding the pay 
roll to his own advantage. To accomplish this, he issued time slips in 
the names of persons not then in the employ of the city. After the 
checks had been signed by the commissioner of finance, he indorsed 
the spurious checks issued in the names of non-employees and cashed 
them at various business places in the city of St. Paul, which in 
turn collected them from the defendant bank, on which they were 
drawn. He succeeded in keeping up this practice for a period of 
four years before his operations were discovered. 

The city then brought suit against the bank for the amount 
mentioned above and it was held that the bank was liable. The 
checks were paid on forged indorsements, and the rule is that a 
bank, on which a check is drawn, must ascertain at its peril the 
identity of the person whose name is on the check as payee and 
whether his indorsement thereon is genuine. 
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The decision brings to mind a nice point of the law relating to 
the payment of checks upon forged indorsements, which, however, is 
not involved herein. If the checks in question had been signed, un- 
der proper authority, by the chief clerk, and he had collected the 
spurious checks in the manner described, the bank would not have 
been liable to the city. In such ease, the checks would have been 
regarded as being payable to bearer. They could have been negotiated 
by delivery without indorsement. The indorsements on the checks 
would have been immaterial and no question as to forged indorse- 
ment would have arisen. 

This is because the Negotiable Instruments Law provides that an 
instrument is payable to bearer ‘‘when it is payable to the order of 
a fictitious or non-existing person, and such fact was known to the 
person making it so payable.”’ 

In the present case, the person signing the checks, namely, the 
commissioner of finance, had no knowledge of the fraud and no 
knowledge that the checks were payable to persons not in the employ 
of the city. The checks, therefore, did not come within the rule 
stated. The indorsements were forgeries and the bank was liable. 


AMOUNT RECOVERABLE WHERE CABLE TRANSFER NOT 
DELIVERED 


The Appellate Division of the New York Supreme Court has de- 
cided in a recent case that, where a party delivered money to a bank, 
to be transferred by cable to the credit of a certain person in a bank 
in Berlin and, owing to war conditions, the transfer was not made, 
the party paying the money to the bank was entitled to recover the 
amount paid and not merely the value of the German marks, in 
amount equivalent to what would have been the exchange value, at 
the time information was received that the transfer had not been 
made. 

The case is Chemical National Bank of New York v. Equitable 
Trust Company of New York, 194 N. Y. Supp. 177. The opinion of 
the court: follows: 

‘“‘SMITH, J.—The plaintiff’s predecessor deposited with the de- 
fendant upwards of $8,000 upon the agreement of the defendant to 
cable a transfer of credit to the Deutsche Bank in Berlin to the credit 
of Gebruder Rossie. This was upon March 21, 1917. This country 
entered the war on April 6th. Thereupon the defendant was in- 
formed that the cable had not been sent. At the time of the at- 
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tempted sending of the transfer cable, the defendant also mailed a 
confirmatory direction to the Deutsche Bank to make payment as 
directed in the transfer cable. That was not received, and the de- 
fendant was not informed that it was not received until the 31st of 
December, 1919. The plaintiff then, as successor to the depositor 
bank, has sued to recover the amount of moneys deposited, as upon 
a rescission of a contract. The defendant has offered the value of 
the marks in amount equivalent to what would have been the ex- 
change value at the time that information was received that the 
letter was not received, which value amounted to only about $800. This 
the plaintiff has refused to accept, and the controversy is: To what 
extent is the plaintiff entitled to recover? 

‘*That the purchase of a cable transfer under the facts submitted 
constitutes an executory contract would seem to be established by 
the case of Equitable Trust Co. v. Keene, 133 N. E. 894, decided in 
the Court of Appeals and reported in the New York Law Journal, 
January 26, 1922. Treating this as an executory contract under the 
facts stipulated, it was agreed that the amount to be transferred 
should be payable abroad upon the 22d or 23d day of March, 1917. 
By reason of war conditions the cable transfer was never transmitted, 
nor was the mail confirmation of that transfer received. The entire 
failure of the defendant to perform this executory contract author- 
ized the rescission by the plaintiff of its contract and a recovery in 
an action for moneys had and received to the extent of the deposit 
made. In the case of Scheibe v. Zaro, decided by this court in 199 
App. Div. 807, 192 N. Y. Supp. 433, this court denied the right of 
rescission of an executory contract to transmit moneys to a savings 
bank, on the ground that the parties could not be put in status quo. 
In the case at bar, however, there are no facts stipulated which show 
that the defendant would in any way be harmed or embarrassed by the 
rescission. The facts originally stipulated were to the effect that the 
defendant had on deposit with its foreign correspondent marks of 
equal exchange value with the moneys here deposited. This fact, so 
stipulated, has been amended by a subsequent stipulation submitted, 
to the effect that on March 21, when the cable transfer was agreed 
upon, the defendant had a deposit in marks with the said Deutsche 
Bank in Berlin, but it has been impossible to determine the exact 
balance on that date to the credit or debit of the defendant in said 
mark account of the defendant on the books of said Deutsche Bank. 
Nor does it appear that, if the defendant had such marks on deposit 
with the Deutsche Bank, they could have been sold for other currency, 
which would have avoided loss to the defendant by reason of the de- 
preciation of the German mark. The contract, as expressed in the 
receipt, provides: 
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‘**This transfer is sold without responsibility to the Equitable 
Trust Company of New York or its correspondents for delays, errors, 
or omissions of the telegraph companies, or for any other causes be- 
yond its control.’ 


‘‘Even if the facts stipulated showed a deposit with the Deutsche 
Bank of marks sufficient in value to meet the transfer agreed to be 
created, this clause worded by the defendant itself would not be 
sufficient to exempt the defendant from liability for repayment of 
moneys had and received upon rescission of the contract which has 
never been performed. Without proof, however, of a sufficient deposit 
with the Deutsche Bank of such an equivalent amount in marks, and 
without proof of damage to the defendant in retaining the deposit 
for the payment of this draft, no facts appear which would make it 
impossible to restore the status quo of the parties in case of rescission, 
nor would such facts prevent the defendant from rescinding this con- 
tract which has been in no part performed. This is an agreement to 
transmit credit, not to remit moneys, and comes within the distinction 
clearly pointed out in the case of Katcher v. American Express Co., 
94 N. J. Law, 165, 109 Atl. 741. The plaintiff, immediately upon 
notification, demanded the return of the deposit, to which it was in my 
judgment clearly entitled within the holdings of the courts of this 
state. Atlantic Communication Co. v. Zimmerman, 182 App. Div. 
862, 170 N. Y. Supp. 275; Goepel v. Zimmerman, decided without 
opinion November 5, 1921, 190 N. Y. Supp. 927; Safian v. Irving Na- 
tional Bank (App. Term, June, 1921) 116 Mise. Rep. 647, 190 N. Y. 
Supp. 532. P 

‘*It follows that judgment should be directed for the plainfiff for the 
amount demanded. Settle order on notice. All coneur.”’ 


TAXATION OF NON-PAR VALUE STOCK 


The New York statute, taxing non-par value stock, on the same 
basis as though such stock had a face value of $100 per share, has 
been held unconstitutional by the Appellate Division of the New York 
Supreme Court in a recent decision, People ex rel. Terminal & Town 
Taxi Corporation v. Walsh, N. Y. Law Journal, July 19, 1922. 

The statute in question is § 214 of the Tax Law of New York, as 
amended in 1920. The section provides that every foreign corpora- 
tion doing business in New York, with certain exceptions, shall be sub- 
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ject to a minimum tax of one mill upon such portion of its ‘‘issued 
capital stock at its face value’’ as its gross assets employed in New 
York bear to its gross assets wherever employed. 

This section further provides: ‘‘If such a corporation has stock 
without par value, then the base of the tax shall be such a portion 
of its issued capital stock as its gross assets employed in its business 
in this state bear to the entire gross assets employed in its business, 
and its shares without par value shall be deemed to have a face value 
of one hundred dollars each for the purposes of this assessment.”’ 

It was contended by the complaining corporation that if the expres- 
sion ‘‘shall be deemed,’’ as used in the provision above quoted, should 


be construed as meaning ‘‘shall be determined,’’ then the provision has 
the effect of imposing a discriminatory tax and is unconstitutional. 

In deciding against the constitutionality of the provision, the court 
said : 

‘*‘We cannot escape the conclusion that the expression ‘shall be 
deemed,’ as employed in the provision under consideration, does have 
the force of ‘shall be determined.’ The compulsory valuation of one 
hundred dollars required by the provision as thus construed to be 
placed upon every share of no par value stock is entirely arbitrary, 
and necessarily would result in unequal taxation. It would require 
corporations having issued stock of the actual value of five dollars per 
share to pay the same tax per share as corporations having issued 
stock the shares of which were in fact worth one thousand dollars 


per share. It might have the result of compelling corporations, 
employing in this state a capital of only one thousand dollars, to 
pay, for the privilege of doing their limited business, the same taxes 
as corporations.employing within the state a capital of two hundred 
thousand dollars.’’ 





Chattel Mortgages 


A Digest of the Statutory Provisions of the 
Different States 


General principles. A chattel mortgage has been defined as: ‘‘A 
conveyance of personal property to secure the debt of the mortgagor ; 
which, being conditional at the time, becomes absolute if, at a fixed 
time the property is not redeemed.’’ Rochester Distilling Co. v. 
Rasey, 142 N. Y. 570, 579; 37 N. E. Rep. 632. 

The legal effect of a chattel mortgage is different in different 
jurisdictions. .In some states such as Alabama, Arkansas, Colorado, 
Kansas, Maryland, Massachusetts, Minnesota, New York, Wisconsin 
and others, a chattel mortgage operates as a sale, passing a legal 
title to the mortgaged property, subject to be defeated by the 
performance of the condition specified in the mortgage. 

In other jurisdictions, among which may be mentioned Illinois, 
Kentucky, New Jersey, Oklahoma, Oregon, South Dakota, Texas and 
Washington, a chattel mortgage is regarded as constituting a security 
only and merely creating a lien on the mortgaged property. 11 Corpus 
Juris 399. 

Matters pertaining to chattel mortgages are largely regulated 
by statute. And the statutes of the state, wherein the mortgaged 
property is located, should be carefully observed. Otherwise the 
mortgage may be declared void. Many chattel mortgages have been 
declared void by the courts because of the failure to observe some 
provision of the statute. When this happens the mortgagee may find 
himself in a position where he is unable to collect the money that is 
due him. 

One of the first matters to be considered is whether the property 
offered as security may properly be made the subject of a chattel 
mortgage. In some states the statutes specifically provide that certain 
classes of personal property may, or may not, be mortgaged. 

Where a statute specificially states what property may be 
mortgaged, it has been held that a valid chattel mortgage cannot be 
given upon property not described in the statute. Gassner v. Patter- 
son, 23 Cal. 299. Other jurisdictions hold that such a mortgage is 
valid between the parties, or as against persons having notice of the 
existence of the mortgage. 


In some states there are special provisions with regard to the 
535 
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mortgaging of growing crops, crops to be planted, household furniture, 
fixtures, stocks of merchandise, etc. 

Attention must be given to the form in which the mortgage is 
drawn, for that is frequently a matter of statutory regulation. One 
of the important matters, in connection with the form of the 
mortgage, is the description of the mortgaged property. It is not 
sufficient to describe the property and its location so that the mortgagor 
and mortgagee know what is meant. It must be described so that the 
property can be identified by other persons. Otherwise the mortgage 
may be held invalid as against them. In some states the description 
of the mortgaged property has been made a matter of statutory 
regulation. But, whether or not there is a statutory provision in 
this regard, the mortgagee cannot be too careful about the description. 

A few illustrations will bring out the importance of being particular 
in describing the mortgaged property. A chattel mortgage covering 
property described as ‘‘3,500 bushels of marketable .potatoes in a 
potato storehouse near the B. & A. R. R. station at Winterport,’’ 
was held insufficient because of the indefinite description of the 
location of potatoes. Conners v. Bucksport Nat. Bank, 214 Fed. Rep. 847. 

A mortgage covering property described as ‘‘five wagons’’ was held 
invalid, where it appeared that the mortgagor owned more than five 
wagons. In re Bothe, 173 Fed. Rep. 597. And in Simon Casady & 
Co. v. German Savings Bank, 159 Ia. 149, 140 N. W. Rep. 401, a 
chattel mortgage was held invalid for uncertainty of description, 
where the mortgaged property was described as follows: ‘‘ Forty head of 
three-year-old-steers, weight about 1,200 pounds, color reds and roans; 
worth about $60.00 per head. The same is now in my possession 
in section 14 and 15, Lee Township, Madison County, Iowa.’’ In 
this case the mortgagor owned a large number of cattle answering the 
description. They were the subject of several chattel mortgages, 
each covering a portion of them. The court said: ‘‘Whatever the 
rule elsewhere, it is apparent that the descriptions of the property, in 
each of the plaintiff’s mortgages were indefinite and uncertain, and 
that, in the absence of actual knowledge as to the property intended 
to be conveyed thereby, the recording of the instruments gave no 
notice to any one.’’ 

The manner in which a chattel mortgage is to be executed is often 
provided for by statute. For instance, in some states a chattel 
mortgage must be executed in presence of subscribing witnesses. And 
in some states the form of acknowledgment is specificially prescribed. 
A number of states require that a chattel mortgage be accompanied 
by an affidavit to the effect that the mortgage is made in good faith. 
Where such a statute is found the affidavit must comply strictly with 
its provisions. 
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Ordinarily when a person gives a chattel mortgage on personal 
property belonging to him, he remains in possession of the property. 
This places it in his power to deal with the property as though there 
were no lien on it and to transfer it or mortgage it to other persons 
without advising them of the existing mortgage. So, for the protec- 
tion of all concerned, the statutes of the different states provide 
for filing, recording or registering the mortgage. When the mortgage 
is filed, recorded or registered, in accordance with the provisions 
of the statute, it is regarded as notice to all persons. If another 
person purchases the property or acquires a lien upon it, after the 
mortgage has been made a matter of record, his rights will generally 
be subordinate to those of the original mortgagee. In this manner 
the mortgagee is protected. And the subsequent purchaser or lienor 
is protected because it lies in his power to examine the chattel 
mortgage records and find out whether the property in question has 
been made the subject of a chattel mortgage. The mortgage is good 
as between the original parties, whether or not it has been recorded. 
But if it is not placed on record it is not binding on any other party, 
who deals with the property in good faith and without knowledge 
of the mortgage. 

In some states a chattel mortgage, once recorded, is valid until 
it is eanceled of record. In others it must be renewed at certain 
intervals. 

In the preparation of chattel mortgages it is to be remembered 
that the validity and effect of the mortgage is controlled by the 
laws of the state in which the property is located. It, therefore, 
becomes important for a banker to be familiar, not only with the 
laws of his own state, but also with the laws of nearby states, in 
which property, covered by chattel mortgages held by him may be 
located. 

These few introductory remarks, it is believed will help to make 
clear the digests of the various state statutes, which follow: 


ALABAMA 


Recording. A chattel mortgage must be recorded in the county 
in which the mortgagor resides and in the county where the property 
is located at the date of the mortgage, unless the property is immediate- 
ly removed to the county of the mortgagor’s residence. If before the 
lien is satisfied, the property is removed to another county, the 
mortgage must be recorded in such county within three months after 
the removal. § 3376, Alabama Code, 1907. 


Filing Fee. A fee of 15 cents for each $100 of indebtedness or 
fraction thereof, is charged. Laws of 1919, page 420. 
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ARIZONA 


(Section numbers refer to Arizona Revised Statutes, 1913) 


Form of mortgage. A chattel mortgage is not valid, except as 
between the parties, unless it sets forth the residence of the mort- 
gagor and mortgagee, the sum to be secured, the rate of interest to 
be paid, and when and where payable. § 4124. 


Affidavit. The mortgagor and mortgagee are required to make 
affidavit that the mortgage is bona fide and made without any design 
to defraud or delay creditors. The affidavit must be attached to the 
mortgage. 


Mortgage of stock of goods. A mortgage on a stock of goods, 
wares or merchandise, daily exposed to sale in the regular course of 
business and contemplating a continuance of possession of them and 
control of the business, by the sale of the goods by the owner, is 
deemed fradulent and void. § 4125. 


Recording. To be valid against subsequent purchasers, mort- 
gagors and lienors in good faith the mortgage must be recorded in 
the office of the county recorder of the county where the property 
is located and, if the mortgagor is a resident of <Arizona, it must 
also be recorded in the county of his residence. § 4126. 

A copy of the original mortgage, after having been compared by 
the recorder with the original, may be filed, provided the original 
has been acknowledged. § 4127. 


Removal of mortgaged property. If the mortgagor removes the 
mortgaged property from the county, or otherwise sells or disposes 
of it, the mortgagee is entitled to possession and to have the property 
sold to pay the debt, whether the debt is due or not. § 4131. 


Record on removal of property. If the mortgagee permits any 
person to remove the property from the county, in which the mort- 
gage is recorded, the mortgage must be recorded in the county to 
which the property is removed, within one month after the removal. 
§ 4133. 


ARKANSAS 
(Section. numbers refer to Crawford and Morses Digest, 1921) 


Acknowledgment. A chattel mortgage must be acknowledged in 
the same manner as a deed of real estate. § 7380. 


Recording. Chattel mortgages must be recorded in the county 
in which the mortgagor resides. If the mortgagor is a non-resident 
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the mortgage must be recorded in the county where the property is 
situated at the time of the execution of the mortgage. § 7380. 


Filing without recording. A chattel mortgage may be filed with 
any recorder bearing the indorsement: ‘‘This instrument is to be filed 
but not recorded,’’ signed by the mortgagee, his agent or attorney. 
Such mortgage is a lien upon the mortgaged property and constitutes 
notice to all persons. § 7384. 


Chattel mortgage of animal. The lien of a chattel mortgage does 
not cover the increase or offspring of an animal, subject to such lien. 
§ 7390. 


Chattel mortgage of crops. A chattel mortgage of crops, planted 
or to be planted has the same force and effect as other mortgages 
to bind property already in being. § 7391. 

No chattel mortgage of a crop to be planted is valid, unless 
the crop is planted within twelve months after the execution of the 
mortgage, or has already been planted at the time of the execution 
of the mortgage. § 7392. 


Release and satisfaction. Where a chattel mortgage has been 
satisfied the mortgagor must acknowledge satisfaction within 60 days 
after being requested. In the event of his failure to do so he forfeits 
to the mortgagee a sum not exceeding the amount of the mortgage, 
to be recovered in a civil action. § 7396. 


Sale under mortgage. Before foreclosing a chattel mortgage the 
mortgagee must deliver to the mortgagor a verified statement of 
account, showing the balance due. If the mortgagor disposes or 
attempts to dispose of the property such statement is not necessary. 
§ 7403. 

efore sale the property must be appraised by three disinterested 
householders of the county, appointed by a justice of the peace. They 
are entitled to $1 each for their services, paid from the proceeds 
of the sale. § 7404-6. 


Extension. An agreement for extension must be noted on the 
margin of the record when the chattel mortgage is recorded. § 7382. 


CALIFORNIA 
(Section numbers refer to Kerr’s Cyclopedia Codes of California, 1920) 


Property mortgagable. A chattel mortgage may be made on all 
growing crops, including grapes and fruit, and all kinds of personal 
property, except: 





THE BANKING LAW JOURNAL 


1.—Personal property not capable of manual delivery ; 
2.—Articles of wearing apparel and personal adornment; 
3.—The stock in trade of a merchant. § 2955. 


Form of mortgage. A chattel mortgage may be made in substan- 
tially the following form: 


‘*This mortgage made the day of in the year 
by John Smith of Los Angeles, Cal., by occupation a carpenter, 
mortgagor to James White, of Los Angeles, Cal., by occupation a 
contractor, mortagee, witnesseth : 

‘‘That the mortgagor mortgages to the mortgagee (here describe 
the property) as security for the payment to him of ................ dollars 
on (or before) the ............ day of ................ in the year , With 
interest thereon (or, as security for the payment of a note or obliga- 
tion, describing it, ete.)’’ § 2956. 


Affidavit. A chattel mortgage is void as against creditors and 
subsequent purchasers and encumbrancers in good faith and for value, 
unless it is accompanied by the affidavit of all parties thereto that it 
is made in good faith and without design to hinder, delay or defraud 
creditors. § 2957. 


Recording. A chattel mortgage must be recorded in the office 
of the recorder of the county, where the mortgagor resides, if he 
is a resident of the state and it must also be recorded in the county 
in which the property is situated or to which it may be removed. 
§ 2959. 

Property in transit from the mortgagee to the county of the 
residence of the mortgagor, or to a location for use, is, during a 
reasonable time for such transportation, taken as situated in the county 
where the mortgagor resides, or where it is intended to be used. 
§ 2960. 

Property of a common carrier is taken as situated in the county 
where the earrier’s prineipal office or place of business is located. 
§ 2961. 

A certified copy of a mortgage once recorded may be recorded 
in any other county. § 2964. 


Recording mortgage of ship. A chattel mortgage of a vessel, or 
a part thereof, under the flag of the United States, must be recorded 
in the office of the collector of customs, where the vessel is registered 
or enrolled. § 2958. 

Sections 2957, 2959-2966 do not apply to a mortgage of a ship. 


Effect of removal of property. Where property is removed from 
the county in which it is situated, the mortgage is void after 30 
days, except as between the parties, unless the mortgagee records 
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the mortgage in the county to which the property has been removed, 
or takes possession of the property. § 2965. 

Where the mortgagor removes the property from the county in 
which it was situated when mortgaged, the mortgagee may take 
possession though the debt is not due. § 2966. 


COLORADO 
(Section numbers refer to Laws of 1917, Chapter 43) 


Acknowledgment. A chattel mortgage must be acknowledged be- 
fore an officer qualified to take acknowledgments of deeds, who must 
certify the same substantially as follows: 


‘‘This mortgage was acknowledged before me this... 
, by ..............., mortgagor.””’ § 2. 


Mortgage of household goods. A mortgage of household goods 
used by the family is not valid unless executed by husband and wife 
jointly. This does not apply where the husband and wife are not 
residing together. § 6. 


Recording. A chattel mortgage may be filed in the office of the 
recorder of the county where the mortgaged property is situated or, 
at the option of the mortgagee, may be recorded at length in the 
publie records of such county. The mortgage remains a lien for two 
years if the mortgage debt does not exceed $2,500; 5 years if the 
debt is more than $2,500 and 10 years if the debt exceeds $20,000. 
If the debt is more than $2,500 there must be filed annually, beginning 
with the 3rd anniversary of the original filing or recording a sworn 
statement of the mortgagee showing that the mortgage was given in 
good faith and stating the amount still unpaid. § 7. 

If the mortgaged property is located in two or more counties, 
the original, a duplicate original or a certified copy of the mortgage 
must be filed or recorded in each county. § 9. 


Taking possession of mortgaged property. The mortgagee is allow- 
ed 30 days after the maturity of the debt, within which to take 
possession of the mortgaged property and within that time the mort- 
gagor may pay the debt at any time, before possession is taken, with 
the same effect as if paid at maturity. § 10. 


Extensions. The lien of the mortgage may be extended at any time 
within 30 days after the maturity of the last installment of indebted- 
ness, by the mortgagee’s filing with the clerk and recorder of the 
county, wherein the mortgage is filed or recorded, a sworn statement 
showing the amount paid, the amount unpaid and that the mortgagee 
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consents to extend the time of payment for a definite period not 
exceeding two years. § 11. 


Wrongful sale of property. If a mortgagor sells the property with- 
out informing the purchaser of the existence of the mortgage, he 
forfeits to the purchaser twice the value of the property sold, to be 
recovered in an action, § 14. 

Such a sale constitutes lareeny. § 15. 


CONNECTICUT 


Property mortgageable. Personal property which may be mort- 
gaged in Connecticut is described in the following statutory provision: 
‘*When any manufacturing or mechanical establishment together with 
the machinery, engines or implements situated and used therein; er 
any printing, publishing or engraving establishment, together with 
the machinery, engines, implements, cases, types, cuts or plates sit- 
uated and used therein; or any dwelling house, together with the 
household furniture belonging to its owner, and used by him therein 
in housekeeping; or any building containing hay or tobacco in the 
leaf, together with such hay or tobacco; or any of the personal 
property above mentioned, without the real estate in which the same 
is situated or used; or any piano, organ or melodeon, or any musical 
instrument used by an orchestra or band; or any brick burned or un- 
burned and being in any kiln or brick yard; or any furniture, fixtures 
or other chattels owned by hotel keepers, contained and used in the 
hotel oceupied by such hotel keeper or employed in connection there- 
with, shall be mortgaged by a deed containing a condition or 
defeasance, and a particular deseription of such personal property, 
executed, acknowledged and recorded as mortgages of lands, the reten- 
tion of the mortgagor of the possession of such personal property 
shall not impair the title of the mortgagee.’’ § 5206, Gen. Stat., 1918. 


Errors in description of chattel mortgage. ‘‘No such mortgage 
shall be held invalid as to any item of personal property included 
therein, by reason of its being described as consisting of less than its 
true number or quantity; and, if forecloséd, the court may make a 
just order of division in its final deeree.’’ § 5207. 


(To be continued ) 





Banking Decisi 
In this department are published each month all of the important decisions of the 


Federal and State Courts, involving questions pertaining to the 
law of banking and negotiable instruments 


BANK LIABLE WHERE IT GIVES DEPOSITOR 
CREDIT FOR OVERDRAFT CHECK 


First National Bank v. Mammoth Blue Gem Coal Company, Court 
of Appeals of Kentucky. 240 S. W. Rep. 78. 


The Keeton Coal Company and the Mammoth Blue Gem Coat! 
Company were both depositors in the defendant bank. The Kee- 
ton Company gave its check on the bank for $1,200 to the Mam- 
moth Company, which the latter indorsed and deposited in the 
bank to its credit. Thereupon the cashier of the bank delivered 
to the Mammoth Company’s agent, a post ecard of the kind used 
by the bank in notifying customers by mail of the receipt of 
deposits. The card read in part: ‘‘We eredit your account 
$1,200.00.’ Later on the same day the bank discovered that the 
check was an overdraft and so notified the Mammoth Company. 
It declined thereafter to give the Mammoth Company eredit for 
the check. It was held that, when the bank gave the Mammoth 
Company credit for the check, it was the same as though cash 
had been paid to the depositor. The transaction was closed and 
the credit given could not be revoked. The bank was held liable 
to the Mammoth Company for $1,200. 


Action by the Mammoth Blue Gem Coal Company against the 
First National Bank. From a judgment for plaintiff, defendant 
appeals. Affirmed. 

J. B. Snyder, H. C. Gillis, and B. B. Snyder, all of Williamsburg, 
for appellant. ‘ 

Tye & Siler, of Williamsburg, for appellee. 


TURNER, C.—In December, 1918, H. C. Keeton was doing busi- 
uess at Williamsburg, Ky., in the name of the H. C. Keeton Coal 
Sales Company, and for a few months prior to that had done quite 
an extensive business, amounting to something over $100,000 in six 
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or seven months. During the same period appellee, Mammoth Blue 
Gem Coal Company, a Kentucky corporation, was operating a coal 
mine near the same place and doing a general coal mining business. 
Prior to the 16th of December, 1918, the H. C. Keeton Coal Sales 
Company had become indebted to the, appellee, Mammoth Blue Gem 
Coal Company, and on that day the H. C. Keeton Coal Sales Company 
executed and delivered to Sol L. Smith, the president and chief 
stockholder of the Mammoth Blue Gem Coal Company, a check for 
$1,200 on the First National Bank of Williamsburg, at which in- 
stitution both the drawer and the appellee at the time did business 
and had accounts. Smith left home on business, and placed the 
check with his wife, together with some smaller ones, to be deposited 
by her the next day in the First National Bank to the credit of 
Mammoth Blue Gem Coal Company. On the next day Mrs. Smith 
went to the bank, and in the presence of the cashier wrote the name 
of the’Mammoth Blue Gem Coal Company on the back of the check 
drawn upon that institution by the H. C. Keeton Coal Sales Company, 
whereupon the cashier gave to Mrs. Smith a posteard used by the 
bank in notifying its customers by mail of the receipt of deposits, 
which posteard was addressed to ‘‘Mammoth Blue Gem Coal Com- 
pany’’ on one side and the other side is as follows: 


‘**First National Bank. 
‘*Williamsburg, Ky., 12/17, 1918. 
‘“*Yours of the inst., received with stated inclosures. 
‘*We enter for We credit your account 
collection $1,200.00 
12.00 
‘*Not responsible for lack of protests at points where there is no 


bank. 
‘*All items (except checks on us) are credited subject to pay- 


ment. 
C. S. Wilson, Cashier.’ 


Mrs. Smith accepted this paper for the company and it is the 
basis of this action. Thereafter, on the same day, it was ascertained 
by the officers of the bank that the H. C. Keeton Coal Sales Company 
did not have the money on deposit to meet this $1,200 check, and they 
so notified that company and Mrs. Smith, and declined thereafter 
to give the appellee credit by that amount. 

C. H. Keeton, the father of H. C. Keeton, was at the time of this 
transaction the assistant cashier and bookkeeper of appellant bank, 
and it is its claim that in the signing of the posteard by the cashier 
showing the giving of credit to appellee for the $1,200, the bank 
and its cashier were misled by the fraudulent misrepresentation of 
the bookkeeper, C. H. Keeton, into believing that the account of the 
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H. C. Keeton Coal Sales Company had a sufficient balance on deposit 
at the time to meet the check. But there is nothing in the pleadings 
or in the evidence to justify the assumption that the appellee, Mam- 
moth Blue Gem Coal Company, or any of its officers or agents, in- 
eluding Mrs. Smith, had anything whatsoever to do with any repre- 
sentation of either of the Keetons to the bank. 

This is an action by Mammoth Blue Gem Coal Company against 
the bank for the $1,200. The first paragraph of the answer is a 
denial that the plaintiff received the check for $1,200 drawn on the 
defendant bank by the H. C. Keeton Coal Sales Company in pay- 
ment for coal theretofore sold or delivered to it, or that plaintiff 
indorsed its name on the back of any such check, or that after having 
so indorsed same it deposited the same with the bank, or that the 
bank received the same or credited the account of the plaintiff with 
that amount. 

The second paragraph alleges that the check referred to in the 
plaintiff’s petition was made payable to Sol L. Smith, who was the 
only payee therein, and that said Smith did not, at any time, in- 
dorse the check, and his name was not indorsed thereon, and did 
not appear thereon as the payee, but that the plaintiff did indorse 
said check and did place its signature upon the back of same other- 
wise than as the maker, drawer, or acceptor thereof, and did indorse 
the same in blank before delivery to the bank, and thereby became 
liable to the payee therein and to all subsequent parties, and there- 
fore that if defendant has incurred any liability or shall thereafter 
ineur any loss or injury by reason of these facts then the plaintiff, 
as an indorser on the check, is liable to defendant for any such 
liability, loss, or injury, and pleads these facts as a counterclaim 
against the plaintiff by way of indemnity against any such liability. 

In the third paragraph it is alleged by the defendant that at the 
time the check was presented to defendant the drawer did not have 
any money on deposit in the defendant bank, and its account therein 
was overdrawn, and defendant did not have in its possession or un- 
der its control any money belonging to the H. C. Keeton Coal Sales 
Company, or with which it was authorized to pay said check, and 
that defendant bank included said check on a copy of a deposit slip 
delivered to plaintiff by mistake and oversight, and at which time 
the name of the payee therein, Sol L. Smith, was not indorsed 
thereon, and was not authorized to give the plaintiff credit therefor, 
or to charge the same to the maker thereof; and defendant notified 
plaintiffs of such mistake and oversight, and said purported credit 
was withdrawn before the plaintiff had acted upon the same or had 
drawn any checks upon the faith thereof. 

The fourth paragraph alleges that after defendant had Nes mistake 
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and oversight included the cheek in a deposit slip delivered to plain- 
tiff, and before the institution of the action and before plaintiff had 
acted upon or suffered any injury by reason of the purported credit 
or deposit, the maker of the check, the H. C. Keeton Coal Sales 
Company, stopped payment thereon, and notified defendant not to 
pay same, and thereupon the plaintiff, by its president, agreed with 
the defendant that if it could not collect the amount of said check 
from the maker the plaintiff would have to lose the same. 

By an amended petition wherein Sol. L. Smith was made a joint 
plaintiff the allegation in the original petition that Mammoth Blue 
Gem Coal Company was the payee in the check was withdrawn, and 
it is alleged that Sol L. Smith was the payee in the check, the said 
Sol L. Smith at the time being the president of the Mam- 
moth Blue Gem Coal Company, and that the check was issued by the 
H. C. Keeton Coal Sales Company to cover an indebtedness to the 
Mammoth Blue Gem Coal Company, and Sol. L. Smith had no in- 
terest whatever therein or thereto, and Smith ratifies the act of the 
Mammoth Blue Gem Coal Company in signing its name on the back 
of the check and collecting the amount thereof from the defendant. 
The court, upon motion, struck out paragraphs 2 and 3 of the answer, 
and refused to strike out paragraph 4, and overruled a demurrer 
to that paragraph. 

Manifestly, the court did not err in striking out paragraph 2 of 
the answer. That paragraph sought to make appellee liable as an 
indorser on the check, but this is not an action on the check nor an 
action by the appellee as an indorser of the check. On the contrary, 
it is an action by the appellee to recover the $1,200 which represents 
the actual credit given to it by the bank because of the deposit of 
the check. And, even if this paragraph presented a good defense, 
the evidence shows without contradiction that appellee was in fact 
the real payee in the check which had by oversight been executed 
to its president, and the signing of appellee’s name thereon was not 
as an indorser, but as the real payee in the note for the purpose of 
having the same transferred to its credit. 

It is likewise clear that the action of the court in striking out 
paragraph 3 was proper. The officers of the bank knew that Sol L. 
Smith, the nominal payee in the check, was the president of the 
Mammoth Blue Gem Coal Company, and they knew when that check 
was. presented. by the wife of the president, and she requested them 
to put it to the credit of the coal company, and they did put it to 
that company’s credit; that the transaction was with the coal com- 
pany; they knew, as the evidence shows, that Mrs. Smith, the wife 
of the president, had been in the habit of transacting business for 
the company of which her husband was president, and she signed 
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the name of that company on the back of the check simultaneously 
with its deposit; and when they gave to her in the name of the Mam- 
moth Blue Gem Coal Company a certificate of deposit embracing a 
check drawn upon that identical institution by one of its depositors, 
it matters not that they were mistaken about that depositor having 
the money on hand to pay the check, for the law requires of banks 
and bank officials that they shall know the state of the account of their 
eustomers. But, even if this paragraph had presented a good de- 
fense the evidence, without contradiction, on the trial disclosed that 
Smith was only the nominal payee, and that the check was given to 
pay a claim due to the Mammoth Blue Gem Coal Company. 

When the court came to submit its instructions it failed to em- 
brace therein the defense set up in paragraph 4 of the answer. Con- 
ceding for the sake of argument, that that paragraph presented a 
good defense, on the trial the evidence showed without contradiction 
that the appellee had been given credit at the bank for the amount 
of the $1,200 check long before the H. C. Keeton Coal Sales Company 
undertook in any way, if it ever did, to stop payment on the check; 
and it is clear that the drawer of the check could not, at that time, 
have stopped its payment so as to affect the rights of the appellee. 
Its rights were then already fixed—its claim against the Keeton Com- 
pany had been paid—and there was no consideration for its alleged 
agreement with the bank. 

The jury found a verdict for the plaintiff, and in our view of the 
law of the case it is unnecessary to consider the correctness of the 
instructions given. The uncontradicted evidence, as we have stated, 
shows that both the drawer and the actual payee in the check were 
customers of appellant bank and each had accounts there; that the 
H. C. Keeton Coal Sales Company drew its check on appellant bank 
in favor of appellee for $1,200, and that bank gave to appellee what 
is equivalent to a certificate of deposit for that amount, thereby, in 
effect, paying to appellee the amount of a check drawn against it by 
one of its customers, and for that reason the directed verdict asked 
for by appellee at the close of all the evidence should have been given. 

When a bank gives to one of its depositors credit by a check 
drawn in favor of that depositor by another depositor on the same 
institution, in the absence of fraud or collusion, the act of crediting 
to the depositing customer will be given the same effect as if the 
actual cash had been paid to him; and if thereafter, even though it 
be on the same day, the bank officials ascertain they have made a 
mistake, and the drawer did not in fact have the money on deposit 
to meet the check, it will not affect the rights of the depositing 
customer. For, under these circumstances, it is a completed transac- 
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tion, as much so as if the actual money in cash had been paid to the 
customer over the counter. 

The necessities of commerce require that there shall be the utmost 
good faith between a banking institution and its customers, and 
when one customer of a bank presents to it a check drawn on it by 
another customer, and is given credit by that amount on the books 
of the institution, or is given what amounts to a certificate of de- 
posit for that amount, the transaction is closed, and the depositing 
customer has the right to rely upon the fact that he has that amount 
of money on deposit in that institution. And if there is any ques- 
tion of loss as between the depositing customer and the bank, the 
latter must bear that loss because it brought about the loss by its 
own mistake or oversight, Robinson & Co. v. Bank of Pikeville, 146 
Ky. 538, 142 S. W. 1065, 37 L. R. A. (N. S.) 1186; First National 
Bank v. Burkhardt, 100 U. S. 686, 25 L. Ed. 766; Oddie v. National 
City Bank, 45 N. Y. 735, 6 Am. Rep. 160; Wasson v. Lamb, 120 Ind. 
514, 22 N. E. 729, 6 L. R. A. 191, 16 Am. St. Rep. 342; City National 
Bank v. Burns, 68 Ala. 267, 44 Am. Rep. 138; American Exchange 
National Bank v. Gregg, 138 Ill. 596, 28 N. E. 839, 32 Am. St. Rep. 
171; 3 R. C. L. 526. 

Judgment affirmed. 


FAILURE TO HONOR DEPOSITOR’S CHECK 
THROUGH MISTAKE 


Berea Bank & Trust Company v. Mokwa, Court of Appeals of Ken- 
tucky. 239 S. W. Rep. 1044. 


The defendant bank, through a mistake, failed to credit to 
the plaintiff’s account a deposit of $190, made by him. As a 
result, certain checks drawn by the plaintiff were dishonored be- 
eause of insufficient funds. It was held that the fact that the 
depositor had refused, after the dishonor of the checks, to assist 
in correcting the error, was not a defense and could be considered 
only in mitigation of damages. After the trial, the bank dis- 
covered that the plaintiff had remarked that he would say nothing 
about the checks until 20 days had elapsed, at which time he 
would be liable to prosecution for a felony, which would give 
him ground for a $10,000 damage suit against the bank. The 
plaintiff showed that this remark was made in jest. It was held 
that these circumstances did not call for the granting of a new 
trial. The plaintiff was awarded damages in the sum of $750. 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 884. ‘ 
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Action by Joseph F. Mokwa against the Berea Bank & Trust 
Company. From a judgment for plaintiff, defendant appeals. Af- 
firmed. 

A. R. Burnam Jr., of Richmond, for appellant. 

C. C. Wallace, of Richmond, for appellee. 


SAMPSON, J.—Appellee, Mokwa, recovered in the Madison cir- 
cuit court a judgment against the appellant, Berea Bank & Trust 
Company, for $750, in an action in which it was alleged that the bank 
had failed to honor, pay off, and satisfy certain checks drawn by 
Mokwa on said bank, in which he had at the time funds sufficient to 
pay and satisfy the checks. The bank appeals, insisting, first, that 
the instruction given by the trial court to the jury on the measure 
of damages, in the event the jury should find for the plaintiff below, 
was erroneous, in that it did not tell the jury that it was the duty 
of Mokwa, after he learned of the bank’s refusal to honor his checks, 
to exercise reasonable care and diligence to minimize his damages; 
second, the discovery of new evidence after the trial which would 
have been, as appellant believes, important and controlling in his 
defense. 

In brief for counsel for appellant it is stated that the instructions 
did not submit the issue raised by the pleading, in that the defense of 
the bank as contained in the second paragraph of its answer was 
that it was an unavoidable mistake, due to extraordinary conditions 
existing in the bank force resulting from sickness in their families, 
and that the mistake could have been corrected promptly, but that 
the defendant Mokwa deliberately failed to call the bank’s attention 
to the error, and continued to give checks for the sole purpose of 
building up a damage suit for himself, and that, if he had called the 
bank’s attention to the error and co-operated with it in tracing 
deposits, the mistake would have been corrected promptly, and no 
injury would have resulted. Appellee, Mokwa, insists that he gave 
the bank all the assistance he could, and repeatedly urged its officials 
in charge of its business to correct his account by giving him credit 
for the deposits which he had made, at the same time telling said 
officials the time and amount of each deposit. The cashier of the 
bank contradicted this in part and admitted it in part. By the second 
paragraph of the answer the bank admits its mistake and failure to 
give appellee, Mokwa, credit for deposit of $100, but it says that 
this error was entirely unintentional, and due to the fact that two 
of the regular employes of the bank were compelled to be away from 
the bank, and that the other remaining employes were overworked; 
that the bank was prevented from ascertaining correctly the error 
because of the refusal and failure of the appellee, Mokwa, to exhibit 
his passbook and co-operate with them in correcting this error. 
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While it appears from the evidence for appellee, Mokwa, that 
he did everything he reasonably could to induce the bank to correct 
his account and to give him credit for deposits made by him, we do 
not think this controlling, for it must be remembered that this was 
after the bank had dishonored his checks, and the mischief, whatever 
it amounted to, had been done. Moreover, it was the duty of the 
bank to keep its accounts correctly, and to see that deposits made 
by its patrons were properly credited to their accounts, and to pay 
checks of such depositors when there are sufficient funds to the credit 
of the checking depositor with which to do so. This burden is upon 
the bank, and not upon the depositor, because he has no access to the 
books. Had the bank called upon appellee, Mokwa, for assistance 
after it refused payment of his checks, and he had refused to lend 
such assistance, this would have constituted, not a defense, but a 
matter in mitigation only. 

Granting however, that appellant bank had a right to rely upon 
the failure of appellee, Mokwa, to assist them in straightening out 
their accounts at the bank, as a defense or in mitigation of damages, 
it was the duty of the bank at the trial to have offered an instruc- 
tion upon the subject, or to have asked the trial judge to so instruct 
the jury. It is a well-recognized rule in this jurisdiction that the 
trial court is not obliged in civil cases to instruct upon the whole 
law of the case. M., H. & E. R. Co. v. Thomas, 140 Ky. 143, 130 
S. W. 975; East Tennessee Telephone Co. v. Cook, 155 Ky. 649, 160 
S. W. 166. Nor to instruct on any point unless requested to do so by 
one of the parties to the cause. Chicago Veneer a v. Jones, 143 Ky. 
21, 135 8S. W. 430. 

A party desiring an instruction upon an issue or coil in a case, should 
either request the trial judge to instruct thereon, or offer to the 
court such an instruction in writing, and, if the court refuse to give 
such requested instruction, an exception saved at the time will 
preserve the question for this court, and, if the party was entitled 
to such an instruction and his substantial rights were prejudiced 
by the failure of the court to give it, the judgment will be reversed; 
and this is true even though the instruction offered by counsel on the 
point was defective either in form or substance, for in such case 
it is the duty of the court to give a correct instruction upon the 
subject. West Kentucky Coal Co. v. Davis, 138 Ky. 667, 128 S. W. 
1074; L. & N. R. R. v. Harrod, 115 Ky. 877, 75 S. W. 223, 25 Ky. 
Law Rep. 250. 

As the court was not asked to give an instruction presenting 
the phase of the case now relied upon in brief of counsel, appellant 
waived its right to have the court present to the jury such an instruc- 
tion. While we regard the instruction given by the court on the 





THE BANKING LAW JOURNAL 551 


measure of damages as substantially correct and conforming quite 
completely to an instruction approved by this court in the case of 
American National Bank v. Morey, 113 Ky. 857, 69 S. W. 759, 24 Ky. 
Law Rep. 658, 58 L. R. A. 956, 101 Am. St. Rep. 361, which was an action 
of the same general nature as the one before us, we think it could 
have been made more direct and certain if it had read: If the jury 
find for the plaintiff it will allow him such a sum in damages, if any, 
as it may believe from the evidence will fairly and reasonably compensate 
him for any loss of time or loss of or impairment of credit sustained by 
him as a direct and proximate result of the refusal of said bank 
to honor his check or checks, not to exceed the sum of $2,500, the 
amount claimed in the petition. This point, however, was not made or 
relied upon by appellant, and was not such error, if error at all, as 
would have warranted the trial court in awarding a new trial. 

It is next insisted by appellant that after the trial the bank 
learned that a witness named Dr. J. M. Logsden would have testified 
that Mokwa had told him about the bank making the mistake and his 
checks being turned down, that he intended to wait 20 days, after 
which time he would probably be arrested, charged with felony for 
giving cold checks, and then he would have a $10,000 damage suit 
against the bank. In support of this ground for new trial appellant 
filed the affidavit of Dr. Logsden, stating in substance that, after 
Mokwa had informed him that the bank had made a mistake in not 
giving him credit for deposits and had wrongfully refused to pay 
his checks, he (Mokwa) told the affiant he did not propose to do or 
say anything about it until after the expiration of 20 days, at which 
time he would be liable to prosecution for a felony, and that this 
would give him ground for a $10,000 damage suit against the bank. 
Mokwa filed his affidavit in rebuttal, stating that he and Dr. Logsden, 
who made the affidavit for the appellant, had met at numerous time at 
the home of a Mr. Richardson in Berea, and Dr. Logsden had 
frequently twitted and joked him (Mokwa) about his suit against the 
bank, which was then pending, and that he (Mokwa) in a joking 
manner did say in substance to Dr. Logsden what is set forth im his 
affidavit. but it was all in a joke, and so accepted at the time by Dr. 
Logsden, and further sets forth that he had called the attention of 
the doctor to this fact, and that the doctor would swear that it was 
all in a joke, and would say that it was said in fun. The affidavit 
of Andy Richardson was also filed, in which it is shown that he was 
present at the time the said conversation took place between Dr. 
Logsden and appellee, and that all that was said was in the course 
of a joking conversation; that Dr. Logsden was teasing or joking 
appellee, Mokwa, about his suit and trouble with the bank, anc Mokwa 
made answer in like vein. On this show the trial court cverruled, 
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and we think properly, the motion for new trial upon the ground of 
newly discovered evidence. 

It has been held that a depositor may, after the bank has refused 
to honor his check when he has funds sufficient to meet the same, 
continue to draw checks upon the bank, and each wrongful refusal 
of the bank to pay his checks is admissible as evidence upon tie trial 
of a suit for damages resulting from such wrongful conduct on the 
part of the bank. 5 Ruling Case Law, p. 545. It follows from this 
that, had the fact that appellee, Mokwa, made the statement about 
the $10,000 damage suit been known to appellant bank at the time of 
the trial and adduced as evidence, it could have done no more than 
mitigated the recovery. Our rule will not allow this court to grant 
a new trial on the ground of newly discovered evidence, except where 
the evidence is of such a character and potentiality as to render a 
different verdict reasonably certain upon another trial. The evidence 
relied upon for a new trial in this case does not measure up to this 
requirement. The trial court properly overruled the motion and 
grounds for new trial. 

Judgment affirmed. 


FAILURE TO PRESENT CHECK ON DAY AFTER 
IT IS RECEIVED DISCHARGES DRAWER 


Integrity Trust Company v. Lehigh Avenue Business Men’s Building 
& Loan Association, Supreme Court of Pennsylvania. 116 
Atl. Rep. 539. 


On March 4, 1919, the Integrity Title Insurance, Trust & Safe 
Deposit Company changed its name to Integrity Trust Company. 
On July 14, 1919, the payee of a check, drawn by the defendant 
association, delivered it to the trust company indorsed to the order 
of the ‘‘Integrity Title Insurance and Trust Company.’’ The 
trust company indorsed it ‘‘Integrity Trust Company’’ and 
presented it for payment to the drawee on July 15th. Payment 
was refused because the indorsement was not made in the name 
of the ‘‘Integrity Title Insurance and Trust Company.’’ The 
trust company reindorsed the check exactly as before adding, 
however, ‘‘absence of indorsement guaranteed,’’ and presented the 
check a second time on July 17th. Payment was again refused for 
the same reason. The drawee bank failed on July 18th. It was 





NOTE—For similar decisions see Banking Law Journal Digest (Second 
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held that the trust company was responsible for the loss because 
of its failure to present the check within a reasonable time, as 
provided in the Negotiable Instruments Law. The rule is that 
where the holder of a check and the drawee bank are in the same 
city, the check must be presented the day on which it is received 
or on the day following. The trust company should have indorsed 
the check in the form in which it was made payable and then 
added its proper signature. 


Action by the Integrity Trust Company against the Lehigh Avenue 
Business Men’s Building & Loan Association. Directed verdict and 
judgment for the defendant, and plaintiff appeals. Affirmed. 

Frederick L. Breitinger, of Philadelphia, for appellant. 

Palmer Watson, of Philadelphia, for appellee. 


SIMPSON, J.—On a prior appeal in this case, reported in 267 
Pa. 392, 110 Atl. 93, we affirmed the court below in refusing to enter 
judgment for plaintiff for want of a sufficient affidavit of defense, 
and remitted the case for trial. The facts were agreed upon, a 
verdict was directed for defendant, judgment entered thereon, and 
this appeal followed. 

On March 4, 1919, plaintiff changed its corporate name from 
Integrity Title Insurance, Trust & Safe Deposit Company to In- 
tegrity Trust Company. On July 14, 1919, in the course of a settle- 
ment for the purchase of a property, the title to which plaintiff was 
insuring to one Sarah Brown as grantee and to defendant as mortgagee 
and also paying the purchase price to the grantor, she tendered to 
plaintiff, as part of such price, a check of defendant on the North 
Penn Bank, drawn to her order and indorsed by her to the Integrity 
Title Insurance & Trust Company, which, it will be noticed, was neither 
its original nor its present name. It had the right, of course, either 
to reject the check or to accept it; if the latter, it assumed the duty 
of indorsing and collecting the check in the way prescribed by law 
and the usage of banks. It accepted the check, indorsed it ‘‘ Integrity 
Trust Company,’’ deposited it for collection in the First National 
Bank, which delivered it for like purpose to the Federal Reserve 
Bank, whose runner, on July 15, 1919, presented it to the drawee for 
payment. This was refused because the indorsement was not made 
in the name of ‘‘the Integrity Title Insurance & Trust Company.’’ 
On the return of the check, though fully advised of the objection of 
the drawee bank, plaintiff reindorsed it exactly as before, adding, 
however, ‘‘Absence of ‘indorsement guaranteed.’’ After passing 
through the same channels, it was again, on July 17, 1919, presented 
to the drawee for payment, and this was again refused for the same 
reason. The drawee, however, offered to accept it and give in pay- 
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ment an uncertified check of its own, drawn on the Union National 
Bank. This the runner of the Federal Reserve Bank would not accept, 
and the drawee thereupon definitely refused to pay defendant’s 
check in the form in which it was then indorsed. On the next day, 
July 18, 1919, the drawee failed, and on July 22, 1919, plaintiff 
notified defendant of the dishonor of the check. The court below 
held that the loss had been caused by plaintiff’s erroneous methods 
of indorsing the check, and for this reason directed the verdict for 
defendant. 

We think the case was properly decided. By section 186 of the 
Negotiable Instruments Law of May 16, 1901 (P. L. 194; Pa. St. 
1920, § 16183), it is provided that— 


‘“‘A eheck must be presented for payment within a reasonable 
time after. it is issued, or the drawer will be discharged from liability 
thereon to the extent of the loss caused by the delay.’’ 


That plaintiff had more than a reasonable time in the present 
instance is evident from the fact that the check was actually presented 
on two different days, aside from which the law is clear that, since 
plaintiff and the drawee bank were in the same city, its duty was to 
present the check either on the day it was received or on the day 
following. National State Bank v. Weil, 141 Pa. 458, 21 Atl. 661; 


Loux v. Fox, 171 Pa. 68, 33 Atl. 190; Willis v. Finley, 173 Pa. 28, 
34 Atl. 213. This it did not do. 

Of course, the presentation of a check not properly indorsed, is 
not such a presentation as is contemplated either by the statute or 
the law merchant. This plaintiff knew, and it knew also that the 
drawee was not obliged to honor the check unless the title of the 
holder was clearly shown by each successive indorsement being in the 
name theretofore appearing on the instrument. Section 43 of the 
Negotiable Instrument Law expressly provides a method of procedure 
in this class of eases. It says: 


‘*Where the name of a payee or indorsee is wrongly designated 
or misspelled he may indorse the instrument as therein described, add- 
ing, if he thinks fit, his proper signature.’’ Pa. St. § 16033. 


Recognizing the fact that it should have pursued this course, and, 
if it had, defendant and not it would have had to bear the loss, if the 
drawee had nevertheless refused to pay the check, plaintiff claims that 
this provision of the statute is permissive, and not mandatory; but 
this contention, even if true, is beside the question. As already stated 
plaintiff knew the drawee was not obliged to pay the check to any 
other party than the one entitled to receive it as appearing by the 
instrument itself. Knowing this, it persisted in retaining the check 
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and indorsing it in such a way that payment could not be compelled. 
This was inexcusable. It may well be that the drawee bank knew the 
indorsement to ‘‘Integrity Title Insurance & Trust Company’’ was 
intended for plaintiff, as in fact it was, and had an ulterior motive in 
refusing the payment; but this also is immaterial, the question here 
being: Did plaintiff, within a reasonable time after receiving the 
check, do all it was required to do in order to enable it to enforce 
payment? As it did not, it must bear the resulting loss. 
The judgment of the gourt below is affirmed. 


DEPOSIT OF FRAUDULENT CERTIFIED CHECK 


Church v. National Newark & Essex Banking Co., Court of Errors and 
Appeals of New Jersey. 116 Atl. Rep. 620. 


An individual in the garb of a clergyman placed with the 
* plaintiffs, members of a law firm in Newark, N. J., a claim against 
a concern in Philadelphia for $4,300. In due time what purported 
to be a certified check on the Philadelphia National Bank, for 
$4,300, payable to the order of the plaintiffs was received. The 
plaintiffs gave their client their check for $4,150 and deposited 
the certified check with the defendant bank, bearing their in- 
dorsement to the bank’s order, followed by the words ‘‘ Attys. 
Acect.’’ The client cashed his check and promptly disappeared. 
The certified check was returned by the drawee marked fraudulent. 
At the time the deposit was made the plaintiffs’ agent suggested 
that it might be well to call up the Philadelphia bank to verify 
the genuineness of the check but, for some reason, this was not 
done. Under these circumstances it was held that the defendant 
bank was not liable to the plaintiffs. 


Appeal from Circuit Court, Essex County. 

Action by Alonzo Church and others against the National Newark 
& Essex Banking Company. Judgment of nonsuit, and plaintiffs ap- 
peal. Affirmed. 

Merritt Lane, of Jersey City, for appellants. 

Pitney, Hardin & Skinner, of Newark, for appellee. 


MINTURN, J.—Upon the following state of facts, a judgment 
of nonsuit was directed at the circuit. Plaintiffs, a firm of eminent 
lawyers in the city of Newark, were depositing customers of the 
defendant company, in the same city. 
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Prior to November 1, 1919, a man bearing all the external evi- 
dences of a clergyman called at the plaintiffs’ office and placed with 
them a claim for collection amounting to $4,300. In due time an 
apparently certified check drawn by the Keystone Construction Co. 
of Philadelphia, upon the Philadelphia National Bank, payable to 
the order of the plaintiffs, for the sum of $4,300 was received through 
the mail. On November Ist this check was deposited by plaintiffs 
with the defendant company in due course of business to their ac- 
count as ‘‘Attorneys,’’ bearing this indorsement: 


‘‘Pay to the order of National Newark & Essex Banking Co., 
Newark, N. J., Church, Harrison & Roche, Attys. Acct.’’ 


At the same time some suggestion was made by the plaintiffs’ agent 
depositing the check that it might be well to call up the Philadelphia 
bank in order to verify the genuineness of the check, but, for some 
reason not apparent upon the record, that course was not insisted 
upon or followed, and the check bearing the unqualified indorsement 
of the plaintiffs was passed through the clearing house, and returned 
a few days later to the defendant marked: 


‘‘Praudulent check. Fraudulent certification.’’ 


Coincident with the depositing of this check in the defendant’s 
batik, the plaintiffs without further investigation drew another check 


for $4,150 to the order of the conspicuous and successful actor in the 
ease, John Larkin; this check represented the amount due to the 
payee, less the’ plaintiffs’ fees for services in the collection of the 
claim. 

The defendant, upon discovering the falsity of the deposited 
check, charged back the amount of the check against the plaintiffs’ 
account, and this suit was thereafter instituted to recover the amount 
of the fraudulent check, with interest. 

John Larkin lost no time in eashing his check, for, at the same 
time that the fraudulent check was deposited, he went to the bank 
with the plaintiffs’ representative, and was there identified by him as 
the payee of the check, and then and there received the amount thereof. 

John Larkin was apparently a clergyman. He wore, says the 
plaintiffs’ witness, the apparel that ‘‘ministers generally wear,’’ and 
his collar.dated back in formula to the days of the Holy Roman Em- 
pire, because, says the same witness, ‘‘it was one that was not but- 
toned in the front.’’ Another evidence of his divine calling was 
that he informed the plaintiff’s representative, who so informed the 
bank’s representative, that immediate payment of the check was im- 
perative, because the reverend payee was obliged to betake himself 
at once to the city of Rochester, where he was scheduled to deliver 
a sermon the next day. 
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Indeed, a perusal of the testimony would warrant one in con- 
fidently greeting this unctuous adventurer as the Psalmist saluted the 
anointed of Israel: ‘‘Tu es Sacerdos in xternum secundum ordinem 
Melchisedesh.’’ In such an exigency obviously payment was at once 
made, and the Reverend John Larkin at once disappeared. His ad- 
vent in our midst serves to revive the ancient learning concerning 
‘*pious frauds,’’ now more or less contained in the modern doctrine 
of ‘‘charitable uses,’’ as well as the ancient, esoteric, philosophical doc- 
trine of ‘‘oceult compensation’’ as a means of clerical rehabilitation. 
His impressive passing undeniedly would carry with it its compensa- 
tions were it not for the complexity of the legal atmosphere which 
his presence created, and which has precipitated the legal controversy 
presented by this record. 

The plaintiffs contend that their contract of indorsement upon 
the fraudulent check was conditioned by the request or understanding 
which their representative made to or had with the representative 
of the defendant bank that, before assuming liability upon the check 
as indorsers, the bank should satisfy itself by communicating with the 
Philadelphia bank, upon which it was drawn, as to the genuineness 
of the check. The difficulty inherent in this contention is that it 
runs counter not only to the provisions of the Negotiable Instruments 
Act, but also to the general trend of authority in this state, since 
the determination in 1871 in Chaddock v. Vanness, 35 N. J. Law, 
517, 10 Am. Rep. 256. The effect of these adjudications is to define 
and settle the legal rule in this state regardless of its variations in 
other states, when the inquiry is not intermingled with a suggestion 
of fraud, that such testimony is not admissible in the case of ne- 
gotiable paper, to qualify or vary an absolute or general indorsement. 
Remington vy. Wright, 43 N. J. Law, 451; Johnson v. Ramsey, 43 
N. J. Law, 279, 39 Am. Rep. 119, note; Anthony v. Fritts, 45 N. J. 
Law, 1; Stiles v. Vanderwater, 48 N. J. Law, 67, 4 Atl. 658; Foley 
v. Emerald Brewing Co., 61 N. J. Law, 428, 39 Atl. 650; Gerli v. 
National Mill Co., 80 N. J. Law, 464, 78 Ati. 1134. In the light of 
this rule the learned trial court was correct in its disposition of the 
ease, since the conversations between the plaintiffs’ representative, and 
the bank’s representative could not alter the legal status created as 
between the immediate parties by the general and absolute character 
of the indorsement. 

It is contended, however, that the character of the indorsement 
was special in its nature, and tantamount to notice to the bank of the 
fiduciary nature of the transaction involved. We think the super- 
added words in the indorsement upon which this contention is based 
were simply a direction by the plaintiffs to the bank as to which 
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account the amount of the check was to be credited, a matter entirely 
immaterial to the bank, and for plaintiffs’ convenience only. 

There are of course, recognized methods, such as the superscription 
‘‘without recourse,’’ universally adopted under the doctrine and 
recognized usage of the law merchant, for qualifying or conditioning 
an indorsement; methods which can leave no doubt as to the intent 
of the indorser, in the assumption of a qualified liability only. 3 R. 
C. L. 370, and cases cited. In this case, however, no such intent ap- 
pears, and the indorsement must be held to occupy the status of an 
absolute contract, with the resulting legal liability which such a com- 
prehensive indorsement imports. Aronson v. Nurenberg, 218 Mass. 
376, 105 N. E. 1056. 

The judgment must therefore be affirmed. 


BANK’S RIGHT TO RECOVER ON INDEMNITY 
BOND 


Belgium State Bank v. Maryland Casualty Company, Supreme Court 
of Wisconsin. 187 N. W. Rep. 667. 


The defendant surety company issued a bond to the plaintiff 
bank, agreeing to indemnify it against loss by embezzlement of 
a certain employee. The bond provided that the ‘‘employer and 
company shall share any recovery (excluding insurance and rein- 
surance), made by either on account of any loss, in proportion that 
the amount of the loss borne by each bears to the total amount 
of the loss.’”” The bonded employee embezzled $110,175.50 and 
thereafter returned to the bank $43,448.85. It was held that the 
bank was entitled to recover from the surety company the entire 
$20,000 for which it was insured. Until the company had made 
a payment to the bank it had suffered no loss and was, therefore, 
not entitled to share in the amount recovered from the employee. 
If the recovery from the employee had been made after the in- 
surance company had settled, it would then have been entitled, 
under the provision quoted, to a proportionate share of the 
amount recovered. 


Action by the Belgium State Bank against the Maryland Casualty 
Company. From judgment for plaintiff, defendant appeals. Affirmed. 

The plaintiff is a banking institution, and the defendant corpora- 
tion issued to it an indemnity bond, the material parts of which are 
as follows: 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 161. 





THE BANKING LAW JOURNAL 559 


‘*Now, therefore, in consideration of a certain premium to be paid 
annually in advance during the term of this bond, and of the em- 
ployer’s written statements relative to the employee, his duties and 
accounts, it is hereby agreed that the Maryland Casualty Company, 
a corporation of Maryland, hereinafter called the company, will, within 
two (2) months after the receipt of satisfactory proof of loss, reim- 
burse the employer for any loss, not exceeding twenty thousand and 
no/100 dollars ($20,000.00) of the money, securities or other personal 
property (including that for which the employer may be responsible 
to others) which the employer shall have sustained by reason of any 
act or acts of fraud, dishonesty, forgery, embezzlement, wrongful ab- 
straction or willful misapplication on the part of the employee, while 
in the performance of his duties as cashier in the service of said 
employer, and occurring during the continuance of this bond.’’ 


There were eight conditions, only the fourth of which is material 
here, and that reads as follows: 


‘*4. That the employer and the company shall share any re- 
covery (excluding insurance and reinsurance), made by either on 
account of any loss, in the proportion that the amount of the loss 
borne by each bears to the total amount of the loss.’’ 


The bonded employee embezzled $110,175.50. Thereafter he caused 
to be returned to the plaintiff bank and deeded to it property of the 
value of $43,448.75. The defendant having refused to pay the amount 
of $20,000, suit was brought upon the bond. The defendant answered, 
and admitted and offered to permit judgment against it for the sum 
of $12,112.82, claiming that the total amount of loss was $110,175.50, 
that the recovery, according to the proof, amounted to $43,448.75, 
and that under the pro rata clause, known as clause 4, the penalty 
of the bond being $20,000, the plaintiff bank was entitled to receive 
only the $20,000, less the pro rata share of the recovery; that is, 
that there should be deducted 20,000/110,175.50 of the recoveries 
from the amount of $20,000, which leaves $12,112.82. 

The trial court was of the opinion that clause 4 did not apply to 
the situation shown by the evidence in this case, and judgment was 
rendered in favor of the plaintiff and against the defendant for the 
sum of $20,000, with interest and costs, from which judgment the de- 
fendant appeals. 

Robert R. Freeman and James E. Coleman, both of Milwaukee, 
for appellant. 

William F. Schanen, of Port Washington, and James D. Shaw, 
of Milwaukee, for respondent. 


ROSENBERRY, J. (after stating the facts as above). The ques- 
tions raised by the assignments of error in this case relate entirely 
to the interpretation and application of clause 4 to the facts in this 
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ease; the facts being practically undisputed. The agreement of the 
defendant company is ‘‘to reimburse the employer for any loss, not 
exceeding twenty thousand dollars, which the employer shall have 
sustained by reason of any act or acts of fraud, dishonesty, forgery, 
embezzlement, wrongful abstraction or willful misapplication. * * *’’ 
The language of the fourth condition is that the employer and the 
company shall share any recovery in proportion that the amount of 
the loss borne by each bears to the total amount of the loss. Under 
the terms of this bond the only loss which the defendant company 
bears is that which it sustains by reason of the payment contracted 
to be made. Until such payment has been made the defendant com- 
pany has borne no loss. The plaintiff bank sustained its loss when 
the embezzlement took place. The amount which it may claim from 
the defendant company is the amount of the embezzlement, less the 
amounts returned by or recovered from the defaulter. If, after the 
payment by the defendant company of a loss, a recovery is thereafter 
made, then in accordance with the terms of the fourth condition the 
recovery would be shared in the proportion that the amount of the 
loss borne by each of the parties bears to the total amount of the loss. 
We are of the opinion that ‘‘the total amount of loss is the loss 
which the defendant company may be called upon to pay not exceed- 
ing the amount of its bond;’’ that therefore it is the total amount 
of the embezzlement, less any recoveries from or returns by the de- 
faulter made prior to the time that the employer makes demand upon 
the indemnitor and payment has been made pursuant thereto, that 
constitutes the loss. This seems to us to be the plain meaning of 
the contract. So construed, every word in the contract is given its 
proper significance. 
Judgment affirmed. 


IRREGULAR INDORSERS ENTITLED TO NO- 
TICE OF DISHONOR 


Ingalls v. Marston, Supreme Judicial Court of Maine, 116 Atl. 
Rep. 216. 


Two persons signed a promissory note on its face as makers 
and two others placed their signatures on the back of the note, 
before its delivery to the payee, the plaintiff. In an action by 
the payee against the latter two, it was held that their liability 





NOTE—For similar decisions see "Banking Law Journal Digest (Second 
Edition) § 702. 





THE BANKING LAW JOURNAL 561 


was that of indorsers and not joint makers (as was the case before 
the adoption of the Negotiable Instruments Law). The failure 
of the payee to present the note for payment to the makers and 
give notice of dishonor to the two parties who signed on the 
back, therefore, discharged the latter from liability. 


Action by John Ingalls against Herbert L. Marston and others. 
Judgment was directed in favor of defendants Smith and Foss, and 
plaintiff excepts. Exceptions overruled. 

Frederick Bogue, of East Machias, for plaintiff. 

O. H. Dunbar, of Machias, for defendants. 


CORNISH, C. J.—This is an action of assumpsit on the first in- 
stallment of a promissory note dated August 1, 1919, against Herbert 
L. Marston, Almeda E. Marston, Howard M. Smith and Walter H. 
Foss. Herbert L. and Almeda E. Marston signed the note on its 
face. Howard M. Smith and Walter H. Foss placed their signatures 
on the back of the note at its inception, and before the delivery 
to the payee, the plaintiff. The payment of the first installment was 
not demanded of the makers, Herbert L. and Almeda E. Marston, at 
maturity, and notice of dishonor was not given to Smith and Foss. 
The plaintiff seeks to maintain this action against all four on the 
ground that Smith and Foss were original promisors, while the de- 
fendants Smith and Foss claim to be merely indorsers, and therefore 
free from liability because of want of demand and notice. The pre- 
siding justice sustained the contention of Smith and Foss, and directed 
judgment in their favor. The case is before the law court on plain- 
tiff’s exception to this ruling. 

Prior to the enactment of the Uniform Negotiable Instruments Act 
(Public Laws 1917, c. 257) the law was firmly settled in this state, 
as it was in many others, though not in all, by judicial decisions, 
that one who signed his name on the back of a note at its inception 
was a joint or joint and several maker with one who signed on the 
face, so far as the necessity for demand and notice of nonpayment 
was concerned. He was not regarded as an indorser. Adams v. 
Hardy, 32 Me. 339; Stewart v. Oliver, 110 Me. 208, 85 Atl. 747. The 
passage of the Negotiable Instruments Act abrogated this rule of 
commercial law. This act was designed to unify the law in regard 
to negotiable instruments in the various states adopting it, and it has 
been enacted by at least 43 of the states of the Union. In those 
states it has superseded all pre-existing contradictory rules. 

We must therefore look to the provisions of that act to de- 
termine the rights of the parties in the pending case, and we find 
that the issue raised here is fully covered. When a person is deemed 
an indorser is clearly set forth as follows in section 63: 
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‘‘A person placing his signature upon an instrument otherwise 
than as maker, drawer or acceptor, is deemed to be an indorser, un- 
less he clearly indicates by appropriate words his intention to be 
bound in some other capacity.’’ 


Smith and Foss placed their signatures, not on the face, as makers, 
but on the back—that is, ‘‘otherwise than as makers’’—and they did 
not indicate by any words, appropriate or otherwise, any intention to 
be bound in some other capacity. Therefore they come within this 
definition. 

But the plaintiff seeks to distinguish between the liability of regu- 
lar and irregular indorsers in this respect, and argues that, while 
regular indorsers are entitled to have demand made upon the maker 
and due notice of dishonor given to them, irregular indorsers are not 
so entitled. This construction would leave the legal situation the 
same as before the enactment of the statute, which was designed to 
change it, and is not borne out by the language of the statute itself. 

Section 64, defining the liability of an irregular indorser, reads: 


‘*Where a person not otherwise a party to an instrument, places 
thereon his signature in blank before delivery he is liable as an in- 
dorser, in accordance with the following rules: 

**(1) If the instrument is payable to the order of a third person, 
he is liable to the payee and to all subsequent parties,’’ etc. 


In the pending case the note was made payable to the order of a 
third person, and therefore this section applies, and these irregular 
indorsers were made liable to the payee Ingalls and to all subsequent 
parties. But liable in what capacity? As makers or joint promisors? 
Clearly not, but ‘‘as indorsers’’ as the section unequivocally provides. 
These words are significant. They have a well-defined meaning as 
legal terms which cannot be ignored, and they necessarily imply, un- 
less it is otherwise stated, the inherent elements of demand and notice 
of dishonor. 

Section 66 prescribes the conditional liability of a general in- 
dorser, and recites among other things, his legal obligation in case 
of due presentment and dishonor. But such recital of the obliga- 
tions of a general indorser in this section does not change the liability 
of an irregular indorser under section 64, and deprives him of his 
rights and privileges ‘‘as an indorser.’’ In other words, whether one 
be an irregular indorser under section 64 or a regular indorser 
under section 66, he is entitled to have due demand made upon the 
maker and due notice of dishonor ‘given to himself. The irregular 
indorser is no longer a joint maker or an original promisor, as he 
was prior to the passage of the Negotiable Instruments Act, but 
an indorser with all that that term implies. 
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The precise issue here presented has been determined by the court 
of several other states under identical provisions of the Negotiable 
Instruments Act, and without exception, so far as has come to our 
attention, they sustain the conclusion reached in this case. Rockfield 
v. First Nat. Bank of Springfield, 77 Ohio St. 311, 83 N. E. 392; 
14 L. R. A. (N. S.) 842, and note; Bank of Montpelier v. Montpelier 
Lumber Co., 16 Idaho, 730, 102 Pac. 685; Lightner v. Roach, 126 
Md. 474, 95 Atl. 62; Grapes v. Willoughby, 93 Vt. 458, 108 Atl. 421; 
Deahy v. Choquet, 28 R. I. 338, 67 Atl. 421, 14 L. R. A. (N. 8.) 847; 
Neosho Milling Co. v. Farmers’ Co-op Warehouse Stock Co., 130 La. 
949, 58 South. 825; Baumeister v. Kunitz, 53 Fla. 340, 42 South. 886; 
Williams v. Bank, 143 Ky. 781, 137 S. W. 535, Ann. Cas. 1912D, 350; 
Walker v. Dunham, 135 Mo. App. 396, 115 S. W. 1086; Pharr v. 
Stevens, 124 Tenn. 670, 139 S. W. 730; Gibbs v. Guaraglia, 75 N. J. 
Jaw, 168, 67 Atl. 81. 

Exceptions overruled. 


INDORSEMENT OF NOTE PAYABLE TO CORPO- 
RATION 


Commercial National Bank of Great Falls v. Reichelt, Supreme Court 
of Montana. 204 Pac. Rep. 1037. 


A note, payable to the Great Northern Surety Co., was indorsed 
in the following manner, ‘‘J. H. Irwin, Presdt., Great Northern 
Surety Co., Great Falls, Mont.’’ The note was transferred to the 
plaintiff bank for value. In an action by the bank against the 
maker it was contended that this was the indivdual indorsement of 
the president and not the indorsement of the surety company and 
that, therefore, the note was unindorsed by the payee and open 
to defenses. It was held that the indorsement was that of the 
corporation, entitling the bank, as a holder in due course, to en- 
force the note against the maker, notwithstanding defenses which 
he had as against the corporation. The way to have indorsed the 
note so as to have avoided ambiguity was ‘‘Great Northern Surety 
Co., by J. H. Irwin, President.’’ 


Appeal from District Court, Cascade County; H. H. Ewing, Judge. 

Action by the Commercial National Bank of Great Falls against 
Edward Reichelt. Judgment for plaintiff, and defendant appeals. 
Affirmed. 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 287. 
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Stranahan, Towner & Clark, of Ft. Benton, for appellant. 
Peters & Smith, of Great Falls, for respondent. 


HOLLOWAY, J.— This action was brought to recover upon a 
promissory note executed and delivered by the defendant to the Great 
Northern Surety Company of Great Falls, and indorsed and delivered 
to plaintiff before maturity for a valuable consideration. The indorse- 
ment is in the following form: 


‘‘J. H. Irwin, Presdt. Great Northern Surety Co., Great Falls, 
Mont.’’ 


It is conceded that the indorsement was made by Irwin, that he 
was president of the surety company, that he had authority to indorse 
the note for the company, and that plaintiff is a holder in due course, 
if the note bears the indorsement of the company, the holder at the 
time the transfer was made. 

It is the contention of the defendant that, if Irwin intended to 
act in his representative capacity in making the indorsement, he failed 
of his purpose; that he bound himself personally, and did not bind his 
principal; that the added words ‘‘Presdt. Great Northern Surety Co., 
Great Falls, Mont.,’’ are merely descriptio personae; that the special 
defenses pleaded are therefore available; and that the district court 
erred in permitting Irwin to testify that he intended to bind the com- 
pany, and not himself, and that the consideration for the transfer 
passed to the company, and not to himself. 

The single question presented is: Does the note bear the indorse- 
ment of the Great Northern Surety Company? The trial court answer- 
ed in the affirmative, and found the issues for the plaintiff. Defendant 
has appealed from the judgment and from an order denying his. 
motion for a new trial. 

By making this note, the defendant admitted the existence of the 
Great Northern Surety Company and its capacity to indorse. Section 
60, N. I. L.; scetion 5908, Rev. Codes 1907; section 8467, Rev. Codes. 
1921. The signature of any party to a negotiable instrument may 
be made by a duly authorized agent (section 19, N. I. L.; section 
5867, Rev. Codes 1907; section 8426, Rev. Codes 1921), and it is 
axiomatic that a corporation can act only through an agent. 

Prior to the enactment of the Negotiable Instruments Law the 
authorities upon this subject were in hopeless confusion. Probably 
the majority of the courts would have answered the question here 
propounded in the negative, solely upon the theory that the added 
words are merely descriptive of Dr. Irwin, and do not indicate the 
character or capacity in which he acted. The rule that an appendix 
to the signature of a person is descriptio personae had its origin at 
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a time when a man had but a single name, and it was necessary to 
individualize by employing some term to designate his occupation 
or rank, as, for instance, John, the miller, to distinguish him from 
John, the smith; but with a zeal worthy of a better cause the 
courts continued to invoke the rule when the reason for it had ceased, 
and when it was idle for John Miller to describe himself, in order 
that his signature might be distinguished from the signature of John 
Smith. 

Typical of the decided cases invoking the rule just adverted to is 
Burbank v. Posey, 7 Bush (Ky.) 373. The instrument there involved 
was signed, ‘‘D. R. Burbank, Pres’t of the Henderson Coal Co.,’’ and 
it was held to impose individual liability, and not to bind the com- 
pany. In Reeve v. Bank, 54 N. J. Law, 208, 23 Atl 853, 16 L. R. A. 
143, 33 Am. St. Rep. 675, the note in question was signed, ‘‘ Warrick 
Glass Works, J. Price Warrick, Prest.,’’ and it was held to be the 
obligation of the Warrick Glass Works; but the court said that if the 
note had been signed ‘‘J. Price Warrick, President of the Warrick 
Glass Works,’’ it would have been prima facia the individual obligation 
of J. Price Warrick. 

Other courts, with a higher regard for general commercial usage, 
would have held the indorsement now under consideration to bind 
the company, and not Dr. Irwin. In Slawson v. Loring, 5 Allen 


(Mass.) 340, 81 Am. Dec. 750, there was involved a draft at the top 
of which were printed these words, ‘‘Office of Portage Lake Manufac- 


> 


turing Company,’’ and the draft itself was signed, ‘‘I. R. Jackson, 
Agt.’’ It was held to be the obligation of the company, and in 
disposing of the question the court, through Chief Justice Bigelow, 
said : 

‘*No one can doubt that on bills thus drawn the agent fully dis- 
closes his principal, and that the drawer could not be personally charge- 
able thereon.’’ 

In Hitchook v. Buchanan, 105 U. S. 416, 26 L. Ed. 1078, the 
draft in question had printed upon the top of it the following: 
‘Office of Belleville Nail Mill Co.’’-—and was signed: ‘‘Wm. C. 
Buchanan, Pres’t. James C. Waugh, Sec’y.’’ This was held to be the 
obligation of the company and not of the individual signers. 

Still another group of courts held that in a signature of this 
character there is an ambiguity, and accordingly admitted evidence 
to show the intention of the agent, and this rule was adopted by the 
early territorial court of Montana (Gerber v. Stuart, 1 Mont. 172), 
and applied in Knippenberg v. Greenwood M. & M. Co., 39 -Mont. 
11, 101 Pae. 159. After reviewing the decisions to a much greater 
extent than is here attempted, Mechem in his work on Agency 
(section 443), said: 
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‘To extract general principles from these cases whose conflict is 
so great as to amount in the language of a recent case, almost to 
anarchy, is manifestly difficult.’’ 


With this state of the law in mind, it is fair to presume that it was 
th« purpose of the promoters of the Negotiable Instruments Law iz: 
drafting it, and likewise the purpose of the respective legislative 
assemblies in enacting it, to secure uniformity in the text, and, 
throngh that medium, uniformity in the construction by the courts, 
to the end that bills and notes—the currency of commerce—might 
pass through the channels of trade unembarrassed by any conflict of 
laws. 

Upon the immediate subject under review, the act speaks in no 
uncertain terms. Section 20 N. I. L. (section 5868, Rev. Codes 1907; 
section 8427, Rev. Codes, 1921) provides: 


‘*Where the instrument contains or a person adds to his signature 
words indicating that he signs for or on behalf of a principal, or in 
a representative capacity, he is not liable on the instrument if he was 
duly authorized; but the mere addition of words describing him as 
an agent, or as filling a representative character, without disclosing 
his principal, does not exempt him from personal liability.’’ 


Applying that rule to the instrument before us, there does not 
appear to be room for a difference of opinion upon the question 
presented. The note is payable to the Great Northern Surety Com- 
pany, and Dr. Irwin added to his own signature words indicating 
that he signed for and on behalf of the company. The indorsement 
is prima facia the indorsement of the surety company and, in the 
absence of any evidence to the contrary, conclusive of plaintiff’s right 
to recover. To adhere to the ancient dogma that the added words are 
merely descriptio personae defeats the manifest purpose of the law 
and renders the last clause of section 20 above, superfluous, if not 
meaningless. 

The addition of this clause was rendered necessary, for the rule of 
undisclosed principal has never applied to negotiable instruments, 
and cannot be applied to them without impairing their value for the 
purpose of circulation. In most of the cases decided since the 
Negotiable Instruments Law became effective, the courts have given 
to this section the construction indicated. In Jump v. Sparling, 218 
Mass. 324, 105 N. E. 878, the note involved was signed: ‘‘J. H. Sparl- 
ing, Treas. Stratton Engine Co. David F. Burns, Pres. Stratton 
Engine Co.’’—and it was held that these signatures bound the engine 
company and not the individual signers. To the same effect is Adams 
v. Swig, 234 Mass. 584, 125 N. E. 857. In Bank v. Ariss, 68 Wash. 
448, 123 Pac. 593, the draft in question was signed, ‘‘C. J. Hicks, 
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Agent, Ariss, Campbell & Gault,’’ and it was held to be the obliga- 
tion of the firm and not the obligation of agent who at- 
tached the signature. In Bank v. Jacobs, 85 W. Va. 653, 
102 S. E. 491, the note in question was signed, ‘‘ Winnie 
M. Jacobs, Exec. of Geo. M. Jacobs, deceased,’’ and it was held to 
bind the estate and not the individual. Other cases might be cited, 
but these suffice to indicate the general trend of judicial decisions 
since the act became effective. Brannan on the Negotiable Instruments 
Law, p. 70. It is true that in a few states where the act has been 
adopted the courts refuse to recognize that any change has been 
effected. They seek only for an ancient precedent, and, having found 
it, follow it blindly, content to rely upon a legal fiction though false 
in fact. 

Evidence was admitted upon the trial of this cause to show that 
Dr. Irwin indorsed the note for and on behalf of the surety company 
and did not intend to bind himself; that the consideration for the 
transfer passed to the company, and that plaintiff dealt with the 
company, and not with Irwin in his individual capacity. We think 
the evidence was immaterial, but it could not work to the prejudice of 
the defendant, as its only effect was to establish as a fact that which 
the indorsement itself established as a matter of law. If plaintiff 
sought to hold Dr. Irwin as an accommodation or irregular indorser, 
a different question would be presented, but upon this record the 
right of plaintiff to recover against the maker cannot be questioned. 

The judgment and order are affirmed. 


FAILURE TO REPORT CERTIFICATE OF DE- 
POSIT AS A CRIME 


Wentz v. State, Supreme Court of Nebraska. 188 N. W. Rep. 467. 


The vice-president of a bank, who acted as its managing 
officer, issued a certificate of deposit for $5,000 to a corporation, to 
which he was indebted upon a promissory note. Upon receipt 
of the certificate of deposit, the corporation surrendered the note. 
In reporting the assets and liabilities of the bank at the request 
of the banking department, the vice-president neglected to include 
the certificate of deposit. The Banking Law of Nebraska makes 
it a felony to publish a false statement of the liabilities and assets 
of a bank. The vice-president contended that the certificate of 
deposit should not have been included in the statement inasmuch 
as, being issued without consideration passing to the bank, it was 
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not a proper liability of the bank. It was held, nevertheless, that 
his neglect to report the certificate constituted a violation of the 
banking law. 


Charles W. Wentz was convicted of making a false report to the 
department of trade and commerce of the assets and liabilities of the 
American State Bank of Aurora, and he brings error. Affirmed. 

Baker & Ready, of Omaha, for plaintiff in error. 

Clarence A. Davis, Atty. Gen., and C. L. Dort, Asst. Atty. Gen., 
for the State. 


RAPER, District Judge. The plaintiff in error was convicted 
of the crime of making a false report to the department of trade 
and commerce of the assets and liabilities of the American State 
Bank of Aurora. 

The evidence discloses quite conclusively that the plaintiff in error 
was the vice-president and managing officer of the American State 
Bank of Aurora; that on the 29th day of September, 1919, he, as vice- 
president of the bank, issued a certificate of deposit on the regular 
form used by the bank (being certificate No. 366) on said bank for 
the sum of $5,000 payable to the American National Fire Insurance 
Company or its order, twelve months after date, with interest at 3 
per cent. At that time C. W. Wentz was indebted to said insurance 
company, and, when the certificate of deposit was delivered, the 
insurance company surrendered to Wentz a note for $5,000 held by 
it against him. No money or property was actually paid to or deposit- 
ed in the bank for said certificate, nor was any entry of or concerning 
the certificate of deposit made on any of the bank books. On or 
about March 5, 1920, pursuant to a request therefor by the state 
banking board, the plaintiff in error signed a report to the depart- 
ment of trade and commerce, upon a regular prescribed form, of the 
assets and liabilities of the bank, but in the listed liabilities omitted 
the certificate of deposit for $5,000. 

At the close of the state’s case, the defendant requested the court 
to direct a verdict ef not guilty, because the evidence showed that 
the certificate of deposit was not a liability against the bank, and con- 
sequently the omission of it from the statement was not a violation 
of the law. The conviction must fail if the law was not intended to 
and does not embrace within its provisions the duty of the officers 
of a bank to include such an item in their report to the state banking 
department. 

Under the banking act, section 21, art. 16, tit. 5, e. 190, Laws 
1919, it is made a felony for any person to knowingly subscribe to 
or exhibit false papers, with intent to deceive any person or persons 
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authorized to examine into the affairs of any banking corporation, 
or to make, state or publish any false statement of the assets or 
liabilities of such corporation. Other provisions of the law require 
certain officers of such corporation to make not less than four reports 
a year to the department of trade and commerce according to the 
form prescribed by said department, and, among other particular 
items, it is required that such reports shall state the resources and 
liabilities at the close of business on any past day specified by said 
department. In response to such a request properly made, the plain- 
tiff in error signed such a report, but in which the said certificate 
was knowingly omitted from the list of liabilities. 

In construing a statute, the purpose of the Legislature should be 
kept in view, to assist in ascertaining the meaning and scope of the 
language used. The plain purpose of the Legislature was to require a 
full statement of the transactions of the officers concerning the busi- 
ness done by them in their official capacities as officers and agents 
of the bank, and experience has shown the necessity of such complete 
reports, so that the persons appointed by the state to examine, over- 
see and safeguard the interests of the bank’s capital and the depositors 
may have full knowledge of all the business and transactions done 
by the officers, either actually or ostensibly, on behalf of the bank or 
within the apparent line of their authority that may affect its stand- 
ing, reputation or solvency, or the integrity of its officers and agents, 
and their course of dealing in the conduct of the bank’s affairs. These 
things are necessary for the state’s agents to have knowledge of, in 
order that the state may, if it be found that said bank is insolvent, 
or ‘‘is conducting its business in an unsafe or unauthorized manner, 
or is endangering the interests of its depositors’’ (as the statute 
provides), take immediate possession of said bank, and hold the same 
until a receiver be appointed. 

The meaning of the word ‘‘liabilities’’ has been given many times 
by judicial decisions, as well as by lexicographers. It is a broad 
term, and, while it may include debts, it is not generally limited to 
such term. In common speech, in contracts, and in judicial decisions, 
it is very frequently used, and has been referred to as of the most 
comprehensive significance, including almost every character of 
hazard or responsibility, absolute, contingent, or likely. The Standard 
Dictionary defines ‘‘liability’’ as: 


‘*The condition of being responsible for a possible or actual loss, 
penalty, evil, expense, or burden.”’ 


In Home Ins. Co. v. Peoria & P. U. R. Co., 178 Ill. 64, 52 N. E. 
862, Judge Boggs’ opinion refers to the word ‘‘liable’’ in this 
language : 
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‘‘The word as used in the policy does not signify a perfected or 
fixed legal liability, but rather a condition out of which a legal 
liability may arise. The word, as most frequently used, does not 
necessarily exclude the idea of a contingency.’’ 


In Cochran v. United States, 157 U. S. 286, 296, 15 Sup. Ct. 628, 
632 (39 L. Ed. 704) it is said: 


‘*‘We knew of no definition of the word ‘liability’ either given in 
the dictionaries or as used in the common speech of men, which re- 
stricts it to such as are absolute, or excludes the idea of contingency.’’ 


See, also, 25 Cye. 223; City of Denver v. Hubbard, 17 Colo. App. 
346, 68 Pace. 998; Fidelity & Deposit Co. v. Commonwealth Trust Co., 
65 Mise. Rep. 88, 119 N. Y. Supp. 598; State ex rel. Breeden v. 
Sheets, 26 Utah, 105, 72 Pac. 334; Price v. Parker, 197 Mass. 1, 83 
N. E. 323, 125 Am. St. Rep. 326; Hyatt v. Anderson’s Trustee (Ky.) 
74S. W. 1094. In Commonwealth v. Donovan, 170 Mass. 228, 49 N. E. 
104, a prosecution for giving a bribe to an officer to influence his 
vote, the defendant gave the officer his promissory notes, and it was 
contended that; inasmuch as the notes were given for an illegal con-- 
sideration, they were void and of no value, and that therefore nothing 
of value was given, but the court announced the rule that the notes 
were valid on their face, were negotiable, and were of value, and in 
effect held that they created a liability, although given for an illegal 
consideration. 

The purpose of the requirements of the law is to have all such 
transactions reported so the banking department of the state might 
know whether the bank was insolvent or was conducting its business 
in an unsafe or unauthorized manner, or was endangering the interests 
of its depositors, because it is on the truth or falsity of such reports 
and the facts disclosed thereby that the discretionary power and 
subsequent action of the department of trade and commerce largely 
depend. The conclusion follows that the certificate of deposit was a 
liability that should have been reported and its wilful omission was 
a violation of the statute. To hold otherwise would largely nullify 
the positive provisions of the law; indeed, it would give rise to a 
situation which would render reports of bank officials of little or no 
value in determining the condition and status of banks. It is difficult 
to conceive a construction of-the law with its obvious purpose and plain 
language which would give a dishonest bank official the right to issue 
obligations which purport on their face to be liabilities of the bank 
and then exonerate him from blame by saying there was not sufficient 
consideration to hold the bank as a debtor and therefore no harm 
was done. Oftentimes in the course of such dealings it is a close 
question, frequently depending upon questionable testimony, as to 
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whether such instruments do create a debt, and it is then only 
determined after long and costly litigation. The lawsuit itself may be 
a liability, even if it is decided finally in the bank’s favor, because 
of the necessity of expending money in defending against such prima 
facie obligations. * * * * . The verdict was not inconsistent and the 
motion in arrest of judgment was properly overruled. 

No prejudicial error appears in the record; the proof was positive 
and clear; and the judgment of conviction should stand. 

Affirmed. 


DRAFT INDORSED BY PAYEE IN GAMBLING 
TRANSACTION CANNOT BE COLLECTED 


Phillips v. Green, Court of Appeals of Kentucky. 238 S. W. Rep. 742. 


The defendant had in his possession, a draft for $1,000, payable 
to his order and drawn on the Hanover National Bank, which he 
had received in payment for his tobacco crop. Shortly after receiv- 
ing the drafts, the defendant was invited to participate in a crap 
game, which invitation he accepted. After losing $415 in cash, 
he continued in the game and finally indorsed the draft to the 
plaintiff in payment of his loss. On the following day he stopped 
payment. In an action by the plaintiff on the draft, it was held 
that under the Indiana statute, declaring void bills, notes, ete., 
consideration for which is money won as the result of a wager, 
or which are given for money loaned at the time of such wager, the 
draft was uncollectible and that the plaintiff could not recover. 


Suit by Ivory Phillips against Lawson Green. Judgment for 
defendant, and plaintiff appeals. Affirmed. 

Tanner W. Jett, of Owensboro, for appellant. 

James J. Sweeney, of Owensboro, for appellee. 


SAMPSON, J.— Appellant, Ivory Phillips, instituted this action in 
the Daviess circuit court against appellee, Lawson Green, to recover 
$1,001.40, alleged to be the amount of a certain draft and protest 
fees drawn by the United States National Bank of Owensboro, Ky., 
in favor of appellee, Lawson Green, on the Hanover National Bank 
of New York, indorsed in blank by the payee, Lawson Green, and 
transferred and delivered to appellant Phillips for value, on which 
payment was refused by the drawee bank at the instance and direc- 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 269. 
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tion of the payee, now appellee, Lawson Green, and the paper protest- 
ed. Green defended upon the ground that the draft was obtained 
from him in a game of craps, a game of chance, and without other 
consideration. A trial resulted in a verdict and judgment for the 
defendant, now appellee, Green, and Phillips appeals. To reverse the 
judgment he urges two grounds: (1) Error of the court in overruling 
his motion made during the progress of the trial to discharge the jury 
and continue the case because counsel for appellee, after the court 
had sustained an objection to a question, made an avowal in the 
presence and hearing of the jury; (2) the verdict of the jury is 
flagrantly against the evidence. 

I. Appellee, Green, called a witness named Poole, by whom he 
sought to prove the reputation of the house where the soft drink 
place was kept, and in which Green had testified that the game of 
craps in which he had lost his money was carried on. This was 
called Martin’s place, and the following question was asked the 
witness: ‘‘Have you played a game in Martin’s place recently?’’ To 
this question the plaintiff, Phillips, objected, and this objection was 
sustained by the court. Counsel for appellee then said: 


** Avowal. 

‘“*The Court: What would be your avowal? 

‘*Counsel: That it is a gambling house and has always been a 
gambling place. 

‘*The Court: Gentlemen of the jury, you will not consider that.’’ 


Whereupon counsel for the plaintiff moved the court to discharge 
the jury and to continue the case. This motion being overruled, le 
excepted. 

There are two reasons why this objection is not well taken. The 
first one is that a witness, Dave Poole, had just testified that the 
soft drink stand was a regular gambling house to which there was 
no objection. Other evidence, including that of the defendant, 
Lawson Green, was to the same effect, and there was no objection. 
The second reason why the plaintiff was not prejudiced by defendant’s 
counsel stating his avowal in the presence and hearing of the jury is 
that the court immediately admonished the jury not to consider the 
avowal. Of course, counsel should not have stated his avowal in the 
hearing of the jury. That was error, but it was not prejudicial under the 
facts of this case for the two reasons above stated. 

II. We do not think the verdict of the jury is flagrantly or at all 
against the weight of the evidence. The plaintiff testified that he 
received the $1,000 draft from the defendant, Green, in the regular 
course of business; that is, Green needed some money and desired 
Phillips to cash the draft, which he did, and gave to Green $1,000 in 
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money. All this took place at the soft drink stand of Martin’s in 
the presence of several persons, some of whom testified concerning the 
transaction. This house was located in Rockport, Ind. Appellee, 
Green, who is a farmer, testified that he had just sold his tobacco 
crop in Owensboro, where he lived, and was passing through Rock- 
port, when he met appellee, Ivory Phillips, on the streets of Rockport, 
and was taken by him to the second floor of the building where the soft 
drink stand was kept, and there he met several men in a room, and 
they all engaged in a game of craps. Green had in his pocket $415 
in eash and the draft for $1,000, which he had received for his 
tobacco crop. The game of craps was played on the floor. They began 
by shooting for small sums, $5 and $10, and before very long Green 
had lost all of his $415, and asked for a loan from one of the other 
men in the game, which was granted. Being asked if he could give 
a check, Green responded that he had a $1,000 draft in his pocket, 
and arrangements were soon made whereby he obtained other loans on 
the draft until the whole was consumed and lost. Thereupon he 
indorsed by mark the draft in question, his name being written by 
one of the other men at his instance, and the draft delivered to 
Phillips. He remained all night in the room in which the gambling 
was carried on, but some of the other men soon left. Next day he 
went to Owensboro and directed the bank to refuse payment on the 
draft. It was protested, the fee being $1.40, and this suit was brought 
not only to recover the amount of the original draft, but the protest 
fees also. Appellee Green was unable to call any other witness who 
was present at the crap game, but the draft was produced, and it is 
clearly shown that the house where he was entertained was one in 
which gambling was regularly conducted, and that the men with whom 
he came in contact and whom he, up until that time, recognized as 
friends, were conducting the gambling. Most of the other persons 
whom Green named as present at the time of the game testified that 
they were not present at any game, and did not know a game of 
craps had been carried on in that house on that occasion; that they 
were not gamblers, nor engaged in that business. There are several 
suspicious circumstances surrounding the indorsement and delivery 
of the draft by Green to Phillips, one of them being that Phillips 
was unable to account for having in his possession on that particular 
oceasion $1,000 cash, which he claims he furnished to Green as an 
accommodation and received the draft in exchange. On this point his 
testimony is very weak and unsatisfactory. There was sufficient 
evidence to warrant the jury in concluding that the draft was obtained 
from Green in a game of chance, and the verdict, cannot be disturbed 
upon the ground that it is flagrantly against the weight of the 
evidence. 
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The answer of Green pleads the law of the state of Indiana, averring 
that Burns’ Indiana Statutes 1914, § 7547, provides: 


‘* All notes, bills, bonds, conveyances, contracts, mortgages or other 
securities made hereafter, when the whole or any part of the considera- 
tion thereof shall be for money or other valuable thing won on the 
result of any wager, or for repaying any money lent at the time of 
such wager for the purpose of being wagered, shall be void.’’ 


As the contract under which appellant Phillips obtained the draft 
was made in the state 6f Indiana and grew out of a game of craps, 
a wager, it must be held to be void. The statutes of Kentucky are 
much to the same effect. See section 1955, Kentucky Statutes. * * * . 

For the reasons indicated, the judgment is affirmed. 


PATENT FOR FLAT-STUB CHECK BOOK HELD 
INVALID 


International Flatstub Check Book Company v. Young & Selden Com- 
pany of Baltimore City, District Court of Maryland. 278 
Fed. Rep. 835. 


The Smith patent for a check book, the essential feature of 
which is a flexible web hinge, which so unites the book with the 
cover that the latter can be thrown back without affecting the posi- 
tion of the stubs, and which permits them to remain flat as when 
the book is closed, is invalid. 


In Equity. Suit by the International Flatstub Check Book Com- 
pany, Incorporated, against the Young & Selden Company of Baltimore 
City. Bill dismissed. - ; 

John Watson, Jr., of Baltimore, Md., and Pollard & Smith, of 
Richmond, Va., for complainant. 

Stewart & Pearre, Edwin F. Samuels, and John E. Cross, all of 
Baltimore, Md., for defendant. 


ROSE, District Judge. — The plaintiff is the owner of letters pa- 
tent, No. 1,307,708, issued on June 24, 1919, upon the application of one 
Henry Smith. In the more common forms of check books heretofore 
in use, when opened, the stubs are more or less bowed, and are not al- 
together easy to write upon, and for that reason are poorly adapted for 
the record of elaborate memoranda. Flat-lying stubs would be more 
convenient, and some attempt to devise books which should have them 
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had been made before the patent in suit was applied for. For some 
reason or other, none of them seem to have commanded much popular 
favor. The Smith book, because it was better designed, accomplished 
its purpose more completely, was generally more satisfactory, or for 
some other reason went at once into extensive use. In a very short 
time after it came upon the market, a number of the largest manufac- 
turing stationers in the country took license under it. 

In the year 1921 the patented check book made by these licensees 
contained an aggregate of over 63,000,000 checks. The public paid 
some $270,000 for them, and plaintiff’s royalty at 10 per cent. upon the 
selling price, brought it in about $27,000. The defendant readily appre- 
ciated the merits or the salability of the new book, and sought to ob- 
tain a license to make and sell it in Baltimore and its vicinity. <A local 
competitor had, however, been still more prompt, and in consequence 
defendant’s application was perforce declined. Then, in a short space 
the book said to infringe made its appearance. 

In the plaintiff’s device, the essential feature is a flexible web 
hinge, which so unites the book with the cover that the latter can be 
thrown back without in any wise affecting the position of stubs or 
checks ; they remaining as flat as they were when the book is closed. 
It is admitted that the only real difference between the book of the 
plaintiff and that of the defendant is that, while in the former fhe 
hinge connecting back and cover is at the left hand of stubs and 
checks, in the defendant’s it is at the top. Books, which open away 
from the reader, as well as those which open towards his left hand, 
l.ave been well known for decades, if not for centuries. The defendant 
cannot escape infringement by so obvious an evasion, unless the claim 
of the patent in controversy is so worded as to make the left-hand open- 
ing an element of the thing patented. All that the claim says on that 
subject is that the web shall be secured to the respective ends of the 
back and the cover— 


‘*to form a hinge, whereby the cover may be folded over upon the 
pad, and may be swung free of the stubs, to allow the stubs to be 
folded upwardly for easy inspection.’’ 


There is in this nothing to require that the web hinge shall be 
secured to the left rather than to the top edge of a back, or to the 
right rather than to the lower edge of the cover. Unquestionably the 
drawing shows a book in which the hinge is attached to the left end 
of the back, and therefore necessarily to the right end of the cover, 
and certain desirable incidental results from so doing are pointed out 
in the specifications, in which it is said: 


‘*That the filled in stubs will not interfere with the filling in of the 
successive stub as the checks are used, the cover being swung open 
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conveniently toward the left out of the way, thus enabling the stubs 
to be swung upwardly. This provides a convenient and practical 
arrangement. Should it be desired to keep the place marked where 
the stubs are being filled in, the cover can be swung over the sheets 
with the used stubs turned up, thereby holding the turned-up stubs 
in place, and covering the checks and stubs which are being used, or 
which are to be filled in. It is therefore advantageous to hinge the 
cover to that end of the back adjacent which the stubs are located; 
the stubs swinging upwardly while the cover swings open to the left.’’ 


The last sentence quoted tells the whole story. It is advantageous to 
hinge the cover to the left edge of the back, and that is patentee’s pre- 
ferred form, as it doubtless would be the defendant’s, if defendant were 
free to use it. But, after all, it is only the preferred form, and there 
is nothing in either the specifications or the claim which limits the 
patentee to such a detail of construction. 

The question, therefore, is not of infringement, but of validity; for, 
if it be conceded that the prior art precluded the patentee from a claim 
which would permit a web hinge to be fastened to the top of the back, 
the conclusion would be almost inevitable that the patentee had in- 
vented nothing, for it is searcely conceivable that invention could 
have been found in putting a hinge on one end rather than on another. 
The patentee was not the first to use a web hinge. There had been 
flat stub check books before his day. One Powers had, a score of years 
ago, patented a book in which the cover was attached to the back at the 
top, and there was firmly united to the stubs, but so arranged as to 
swing free of the checks. The construction was a trifle awkward, and 
looks as if it would have proven rather insecure in actual use, if any- 
body had actually used it, as perhaps no one ever did. 

A still closer anticipation is shown by the patent to Lowenbach, No. 
519,769, May 15, 1894. The only discoverable difference between the 
book there described and that of the patent in suit is that in the former 
the pad of checks and stubs was fastened to a tongue, which, in its 
turn, was inserted in a pocket in the back. In that way, when one pad 
was used up, another could be put into its place and the binding be 
made to serve indefinitely. That arrangement may or may not be de- 
sirable, but certainly there would be no invention in replacing it as the 
patent in suit does, by attaching the pad to the back in a way which 
had been in common use from time immemorial. 

An examination of the file wrapper of the Smith patent shows 
that the one to Lowenbach was not cited against it by the examiner, 
and doubtless in some way escaped his attention, thereby lessening the 
weight of the presumption of novelty arising from the favorable action 
of the Patent Office. 

It follows that the patent in suit must be held invalid, and the bill 
dismissed. 
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CANCELLATION OF CONTRACT FOR BANK 
ADVERTISING 


Outcault Advertising Co. v. Farmers & Merchants’ State Bank of 
Greenbush. Supreme Court of Minnesota, 187 N. W. Rep. 514. 


The plaintiff advertising agency company entered into a con- 
tract with the defendant bank to furnish advertising matter to 
the bank for a period of two years commencing June 1, 1916. The 
contract provided that it should continue for a further period of 
three years unless the bank should notify the advertising company 
to the contrary in writing on or before February 1, 1918. After © 
the expiration of the two-year period, the advertising company 
continued to send matter and supplies to the bank, but the latter 
refused to accept them, claiming that the contract had been can- 
celed. At the trial, the bank’s cashier testified that on June 23rd, 
1917, he wrote and mailed a letter to the advertising company 
terminating the contract. The advertising company offered testi- 
mony denying the receipt of the letter. The court instructed the 
jury that, if they found that the letter had been mailed, the con- 
tract was canceled even though the letter was never received. On 
appeal, a verdict in favor of the defendant was reversed and a 
new trial ordered. While there is a presumption that a letter, 
properly addressed and mailed, was received by the addressee, 
the presumption is not conclusive. It may be rebutted by proof 
that it was never received. The advertising company, therefore, 
‘was entitled to introduce testimony, if it could, showing that the 
letter of cancellation was never delivered to it, and in such case, 
the contract for the additional three-year period would be bind- 
ing upon the bank. 


Action by the Outeault Advertising Company against the Farmers 
& Merchants’ State Bank of Greenbush to recover upon a contract. 
Verdict for defendant, and, from an order denying its motion for 
a new trial, the plaintiff appeals. Reversed, and new trial granted. 

R. J. Bell, of Rosean, and W. E. Rowe, of Crookston, for ap- 
pellant. 

George M. Stebbins, of Roseau, for respondent. 


QUINN, J.—Action to recover upon a contract to supply de- 
fendant with advertising matter commencing June 1, 1916, and to 
continue for the period of two years, and for the further period of 
three years, unless the vendee notified the vendor to the contrary, in 
writing, on or before February 1, 1918. There was a verdict for 
the defendant, and, from an grder denying its motion for a new 
trial, plaintiff appeals. 
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Plaintiff is an Illinois corporation with its principal place of 
business at Chicago. The defendant is a banking corporation doing 
a general banking business at Greenbush, Roseau county, Minn. In 
April, 1916, the plaintiff and defendant entered into a contract as 
above indicated. The advertising matters were furnished and paid 
for during the first period ending June 1, 1918. Plaintiff continued 
to send the supplies to defendant, but the defendant refused to ac- 
cept the same, claiming that the contract had been canceled. The 
contract is set forth in the complaint. It provides for the shipment 
by plaintiff to defendant of certain advertising materials at intervals 
during the two-year period ending June 1, 1918; then after de- 
scribing these materials, it provides for certain monthly payments, 
and further provides: 


‘‘This contract to continue in full foree and effect for a further 
period of three (3) successive years on the same conditions unless 
we notify you to the contrary in writing, on or before February Ist, 
1918.’’ 


At the trial defendant’s cashier testified that on June 23, 1917, he 
wrote a letter to the plaintiff terminating the contract; then placed it 
in an envelope, properly addressed to the plaintiff, with postage pre- 
paid, and mailed it. The plaintiff offered testimony denying the 
receipt of such letter. In submitting the case the trial court in- 
structed the jury, in effect, that, if they found that such a letter was 
mailed to the plaintiff, it, in effect, cancelled the contract even 
though the plaintiff never received the letter. 

Where a letter properly addressed, and with postage prepaid, is 
deposited in the United States mails, in commercial transactions, a 
presumption arises that it reached its destination in the usual course of 
mail, but such mailing is not conclusive proof that the letter reached 
its proper address. Plath v. Ins. Ass’n, 23 Minn. 479, 23 Am. Rep. 
697; Benedict v. Grand Lodge, 48 Minn. 471, 51 N. W. 371; Dade 
v. Aitna Ins. Co., 54 Minn. 336, 56 N. W. 48; Ruder v. National 
Council, 124 Minn. 431, 145 N. W. 118; Powers v. Fidelity & 
Casualty Co., 144 Minn. 282, 175 N. W. 111. The presumption that 
follows such mailing is for the consideration of the jury, subject to 
rebuttal by proof that the same was not received by the party to 
whom addressed. The rule is that the proof of mailing is prima facie 
evidence of the receipt of the letter by the party to whom addressed. 
Plath v. Ins. Ass’n, supra; Benedict v. Grand Lodge, supra. The 
eases cited and relied upon by respondent, that is, Van Aernam v. 
Winslow, 37 Minn. 514, 35 N. W. 381, and Hoff v. Northwestern 
Elevator Co., 120 Minn. 224, 139 N. W. 153, are based upon the statute 
(section 7745, G. S. 1913) in reference to serving notices by mail in 
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legal proceedings, which has no application to transactions such as 
here involved. Plath v. Ins. Ass’n supra. It follows that, on account 
of the erroneous instruction given as to the effect of the mailing of 
the letter, a new trial must be granted. 

Reversed. 


BANK LIABLE IN PAYING FRAUDULENT PAY- 
ROLL CHECKS 


City of St. Paul v. Merchants’ National Bank, Supreme Court of 
Minnesota. 187 N. W. Rep. 516. 


The City of St. Paul kept a deposit of city funds in the de- 
fendant bank. A chief clerk in the department of publie works, 
whose duty it was to make out time slips for men employed by 
the city, padded the pay roll by issuing checks to persons not 
then in the employ of the city. After the checks had been signed 
by the commissioner of finance, the chief clerk would obtain pos- 
session of the spurious checks issued in the name of non-employees. 
He would then indorse the name of the payee on each spurious 
cheek and cash them at business places in the city, which in turn 
would collect them from the defendant bank. The law is that, 
where a bank pays a depositor’s check upon a forged indorse- 
ment, it is responsible to the depositor. It was held that this 
rule applies in the present case and that the bank was liable 
to the city for the amount withdrawn on spurious checks. The 


Action by the City of St. Paul against the Merchant’s National 
Bank, and from a judgment for the plaintiff, and from an order 
denying its motion for new trial, the defendant appeals. Affirmed. 

C. D. O’Brien and J. D. Armstrong, both of St. Paul, for ap- 
pellant. 

Arthur E. Nelson and Carlton F. MeNally, both of St. Paul, for 
respondent. 


QUINN, J.—Appeal by defendant from an order denying its 
motion for a new trial. The action was brought for the recovery of 


against its deposit account with the defendant, upon which the payees’ 
names were forged, and which were spurious when issued. The Mer- 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 367. 





580 THE BANKING LAW JOURNAL 


chants’ National Bank, during the years 1917 to 1920, both inclusive, 
was a depository of city funds of the city of St. Paul. The city kept 
a large account with the bank, subject to check during that time. 
Frank F. Roeller was, and for a number of years prior thereto had 
been, employed as chief clerk in one of the bureaus of the department 
of public works of the city. He had charge of a large number of 
men employed by the city. It was his duty to make out the time 
slips for the men. He conceived of the idea of padding the pay 
roll to his own advantage. To this end he issued time slips in the 
names of persons not then in the employ of the city, and included 
them with the regular slips. The pay rolls were made up from the 
slips and signed by the commissioner of public works, then sent to 
the comptroller who made out the pay checks or vouchers, which 
were signed by the commissioner of finance. Roeller would then re- 
ceive the checks for delivery to the men, and in this manner obtain 
the spurious checks issued in the names of non-employees. He 
would indorse the name of the payee on each of the spurious checks 
and get them cashed at business places about the city, when in turn 
they were passed through variousS banks, finally reaching the de- 
fendant bank where they were paid and charged against the plain- 
tiff’s check account. This manner of business was carried on during 
the four years mentioned. All checks paid by the bank and charged 
against the plaintiff’s check account were returned to it at the end of 
each month. At the close of the trial the court directed a verdict 
in favor of the plaintiff for the amount of the spurious checks so 
paid and charged to its account. 

Plaintiff bases its right to recover squarely upon the proposition 
that it was the duty of the bank to account for all funds received 
by it as such depository, and that the city is not limited or con- 
trolled by the fact that it might also look to the officials who issued 
the checks, or to their bonds; that the bank is liable for the amount 
so paid, and that its negligence in failing to ascertain whether the 
indorsements of the payees’ names upon the checks were genuine was 
the proximate cause of the loss, the same as though the checks had 
been properly issued. Upon the other hand, it is contended by de- 
fendant that the burden is upon the plaintiff to show that it did not 
negligently suffer or permit any course of conduct upon its part or 
that of its officials which materially contributed to the payment of 
the money in controversy, and that if the plaintiff were negligent 
in this regard it cannot recover in this action. It is further con- 
tended that the issue of defendant’s negligence in the first instance 
and that of the plaintiff’s contributory negligence in the second were 
questions of fact which should have been submitted to the jury. There 
is no controversy as to the relation of the parties, the character and 
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amount of the deposit account, the number and amount of the checks 
in question, their description and method of creation, nor the manner 
of their indorsement and payment. 

As between a bank and its customers, the general rule is that, in 
order to charge the account of a depositor, a bank must pay a check 
only to the payee named, or his order, and payment made otherwise 
is at its peril, unless it can claim protection upon some principles of 
estoppel or negligence chargeable to the depositor. The rule is that 
a banker on whom a check is drawn must ascertain at his peril the 
identity of the person named in it as payee, and whether his in- 
dorsement thereon is genuine. It is only when he is misled by some 
negligence or fraud of the drawer that he can set up his own mis- 
take in this particular against the drawer. 3 R. C. L. § 171, p. 542, 
and eases cited; Grand Lodge, A. O. U. W., v. State Bank, 92 Kan. 
876, 142 Pace. 974, L. R. A. 1915B, 815; Shipman v. Bank of the State 
of New York, 126 N. Y. 318, 27 N. E., 371, 12 L. R. A. 791, 22 Am. 
St. Rep. 821. In Armstrong v. Pomeroy National Bank, 46 Ohio 
St. 512, 22 N. E. 866, N. L. R. A. 625, 15 Am. St. Rep. 655, it was 
held by the Supreme Court of Ohio that, as between a bank and its 
customers, the duty of the banker is in all cases to pay to the person 
named, or his order, where the terms of the check are such, and he 
may and should withhold payment until fully satisfied as to the 
genuineness of the indorsement. See, also, Frank v. Chemical Nat. 
Bank of N. Y., 209, 38 Am. Rep. 501. 

The bank’s obligation is to pay the checks only upon a genuine 
indorsement. The drawer is not presumed to know, and in fact 
seldom does know, the signature of the payee. The bank must, at 
its own peril, determine that question. It has the opportunity, by 
requiring identification when the check is presented, or a responsible 
guaranty from the party presenting it, of ascertaining whether the 
indorsement is genuine or not. When it returns the check to the de- 
positor, as evidence of a payment made by its direction, the lat¢er 
has the right to assume that the bank has ascertained the fact to be 
that the indorsement is genuine. 3 R. C. L. p. 535, § 165; Shipman 
v. Bank, 126 N. Y. 318, 27 N. E. 371, 12 L. R. A. 791, 22 Am. St. Rep. 
821; German Savings Bank v. Citizens’ Bank, 101 Iowa, 530, 70 N. W. 
769, 63 Am. St. Rep. 399; Murphy v. Met. Nat. Bank, 191 Mass. 159, 
77 N. E. 114 Am. St. Rep. 595. 

It is urged that the larger portion of the checks in controversy 
was issued to fictitious or non-existing persons. Roeller testified that 
such checks were issued to persons not at the time in the employ 
of the city; that he knew certain of them and could not say that any 
of the checks were to fictitious persons. If such were the facts the 
burden of proof was upon appellant. The testimony discloses that 
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the city had no knowledge that the checks were improperly issued. 
However, where by the fraud of a third person a depositor of a bank 
is induced to draw a check payable to a non-existing person or order, 
the drawer being ignorant of the fact and intending no fraud, the 
bank is not authorized to pay the same and charge it to the account 
of the drawer on the indorsement of the party presenting it, although 
it appears to have been previously indorsed by the party named as 
payee. Such indorsement is, in effect, a forgery, and the payment 
thereof by the bank confers no right on it as against the drawer 
of the check. Armstrong v. Pomeroy Nat. Bank, supra; Shipman v. 
Bank, supra; Board of County Com’rs y. Nelson, 51 Minn. 79, 52 
N. W. 991, 38 Am. St. Rep. 492; Board of County Com’rs y. EI- 
mund, 89 Minn. 56, 93 N. W. 1054. In the case last cited it is held 
that, under such circumstances, a municipal corporation is not 
estopped from saying that the payees’ names were fictitious and the 
indorsements forged. 
Affirmed. 


GIVING OF NOTE BY BANK OFFICER TO 
CANCEL OVERDRAFT 


State v. Larson, Supreme Court of Washington, 205 Pac. Rep. 373. 


The Washington statute provides that no bank or officer 
thereof shall loan the bank’s money to any director, officer, or 
employee, unless authorized by a resolution of the board of 
directors. In a prosecution against a bank officer under this 
statute, the testimony showed that the officer gave the bank his 
note, which was used by the bank to reduce the amount of an 
existing overdraft. It was held that this testimony did not es- 
‘tablish a violation of the statute as the loan, if any, occurred at 
the time of the making of the overdraft and not at the time of giv- 
ing the note. 


O. S. Larson was convicted of violating the banking law, and 
appeals. Reversed and remanded, with direction to dismiss the pro- 
ceeding. 

See, also, 204 Pac. 1041. 

Tucker & Hyland, of Seattle, and Hayden, Langhorne & Metzger, 
of Tacoma, for appellant. 

J. W. Selden and J. A. Sorley, both of Tacoma, for the State. 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 541. 
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MAIN, J.—The defendant was charged by indictment with the 
crime of loaning money of a banking corporation of which he was 
an officer to himself without such loan first having been authorized by 
resolution of the board of directors as required by the statute. Upon 
the trial, after the state had offered its evidence and rested, the de- 
fendant moved for a directed verdict, one of the grounds of the 
motion being, in effect, that the evidence had failed to support the 
charge as alleged in the indictment. This motion was overruled, and 
the defendant thereupon rested and offered no testimony in his behalf. 
Upon the record made by the state’s evidence the cause was submitted 
to a jury and a verdict of guilty returned. 

From the judgment and sentence entered with verdict the de- 
fendant appeals. The charging part of the indictment reads as 
follows: 


‘‘That the said O. S. Larson, in the county of Pierce and state 
of Washington, on or about the 27th day of June, 1919, then and 
there being an officer of the Scandinavian-American Bank of Ta- 
coma, a banking corporation duly organized and existing under and 
by virtue of the laws of the state of Washington, did then and there 
on behalf of such corporation unlawfully and feloniously loan to 
himself the sum of $6,000, the money and property of said banking 
corporation, without a resolution authorizing the same and approved 
by a majority of the directors at a meeting at which said defend- 


ant was not present having been first entered in the corporate min- 
utes contrary to the form of the statutes,’’ ete. 


The evidence offered by the state tended to show that on 
June 6 the appellant drew and signed a note payable to the order 
of the Seandinavian-American Bank of Tacoma of which he was an 
officer, for the sum of $6,000. On the face of the note appears this: 
‘Pending adjustment of salary account board of directors.’’ The 
note bore interest at the rate of 6 per cent. per annum. This note, 
on the day following its date, or June 27, 1919, came into the hands 
of the note teller of the bank and was entered upon the books on that 
day. At the time the note was given the defendant had an over- 
draft in the bank in the excess of $6,000. When it was given it 
operated to cancel the overdraft to the extent of $6,000. The appel- 
lant received no money on the note at the time it was given or sub- 
sequently. A witness on behalf of the state who was a note holder 
of the bank on cross-examination testified as follows: 


**When this note was executed on June 27, 1919, Mr. Larson’s ac- 
count with the Scandinavian-American Bank was overdrawn a little 
in excess of $6,000. Q. So that when that note for $6,000 was 
executed that overdraft was reduced to that extent upon it? A. Yes.’’ 
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The question- is whether the defendant by giving the note on 
June 27 was loaning money to himself as an officer of the bank with- 
out first having such loan authorized by resolution of the board of 
trustees as the Statute requires. Section 52 of chapter 80 of the 


Laws of 1917 provides: 


‘*No bank or trust company shall, nor shall any officer or em- 
ployee thereof on behalf of such corporation, directly or indirectly, 
loan any sum of money to any director, officer or employee of such 
corporation, unless a resolution authorizing the same and approved 
by a majority of the directors, at a meeting at which no director, 
officer or employee to whom the loan is to be made shall be present, 
shall be entered in the corporate minutes. * * *’’ 


By this statute, if the appellant, at the time he gave the note, 
loaned money to himself as an officer of the bank directly or indirectly, 
he would come within the provisions of the statute. If on the other 
hand, the loaning occurred when the overdraft was made, and the 
giving of the note was only the changing of the evidence of an in- 
debtedness already existing and did not constitute a loaning, then 
the case should not have been submitted to the jury. The theory of 
the prosecution as shown by the indictment and also by the evidence 
which was offered in support thereof was that the appellant was 
guilty under the statute of making the loan by giving of the note 
which was dated on June 26 and entered on the books of the bank on 
the following day. If the making of an overdraft by an officer of 
the bank is an offense under the section of tht statute above quoted, 
the evidence fails to support the charge as laid in the indictment. 
As defined in 7 Corpus Juris, p. 712, a loan by a bank, like any 
other loan, ‘‘is the furnishing of anything, usually money in the case 
of a bank, on condition that the thing loaned or its equivalent in 
kind shall be returned.’’ An overdraft arises when a customer of a 
bank draws therefrom more money than is standing to his credit 
in his aeecount with the bank. When the overdraft is made, the eus- 
tomer becomes indebted to the bank to the extent thereof, and upon 
such debt interest will accrue at the lawful rate. Payne v. Freer et 
al., 91 N. Y. 43, 43 Am. Rep. 640. In the syllabus in the case of 
the United States v. Allis (C. C.) 73 Fed. 165, it is said: 


‘*Every overdraft, whether made by previous arrangement or not, 
whether secured or not, and whether drawing interest or not, is a loan, 
and is required by the law and the rules prescribed by the comptroller 
to be listed and reported as an overdraft.”’ 


In the body of the opinion in that case appears the same state- 
ment in the instructions which were given upon the trial and which 
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were subsequently approved by the holding in the case without dis- 
cussion. It seems clear that the appellant cannot be liable under the 
statute above quoted both for making the overdraft and for giving 
the note subsequently, which did nothing more than extinguish the 
overdraft to the extent of the amount for which the note was drawn. 
If the making of an overdraft by an officer of the bank without first 
having been authorized so to do by a resolution of the board of 
trustees is not making a loan either directly or indirectly as the 
statute states then an officer may overdraw his account with the 
bank with which he is connected and be immune from prosecution 
under the statute. If this view were taken, then the appellant would 
not have been guilty under this law of making an overdraft on the 
bank of which he was an officer had he refrained from making the 
note which extinguished the greater portion of the overdraft. It 
follows from this that the trial court was in error in submitting the 
ease to the jury. 

The judgment will be reversed, and the cause remanded, with 
direction to dismiss the proceeding. 


CHATTEL MORTGAGE ON CROPS VOID FOR 
UNCERTAINTY OF DESCRIPTION 


Norman v. S. L. Joseph Mercantile Company, Supreme Court of 
Arkansas. 239 S. W. Rep. 728. 


A chattel mortgage on cotton described as ‘‘six acres of cotton 
grown on the John Moore lease,’’ which land consisted of 12 acres, 
was held void for uncertainty in deseription. The description of 
the mortgaged crop furnished no data from which it could be as- 
certained what particular six acres were intended. 


Consolidated actions by J. H. Norman against the 8. L. Joseph 
Mereantile Company and another. Judgment for defendants, and 
plaintiff appeals. 

Jeff Bratton, of Paragould, for appellant. 

Block & Kirsch and Fuhr & Futrell, all of Paragould, for ap- 
pellees. 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 539. 





586 THE BANKING LAW JOURNAL 


WOOD, J.—One W. C. Rasberry executed to appellant a mortgage 
in which the property mortgaged was described as ‘‘6 acres of cotton 
grown on the John Moore lease.’’ Rasberry and one John Moore 
owned an undivided one-half interest on cotton that was grown on 
12 acres of land designated as the ‘‘John Moore lease.’’ The 8S. L. 
Joseph Mercantile Company, a corporation, and Bertig Bros., a part- 
nership, purchased of Rasberry cotton owned by Rasberry that was 
grown on the John Moore lease. They purchased the cotton after 
the appellant had told them that he had a mortgage on Rasberry’s 
cotton. The appellant instituted separate actions against the ap- 
pellees to recover of them respectively the amounts paid by them to 
Rasberry for the cotton. The causes were consolidated for trial and, 
by consent of parties, were tried by the court sitting as a jury. The 
court, upon the facts, rendered judgment in favor of the appellees, 
from which is this appeal. 

The mortgage was void because of uncertainty in the description. 
It furnishes no data by which it can be ascertained what particular 
6 acres of cotton, grown en the John Moore lease of 12 acres, was 
intended. 


‘“‘A mortgage covering crops growing on a certain number of 
acres in a larger tract, without specifying the particular part in- 


tended, is void for uncertainty.”’ 1° Cor. Jur. 470; Dodds vy. Neel, 
41 Ark. 70; Krone v. Phelps, 43 Ark. 350. 


As between the appellant and the appellees, the latter only had 
to take notice of the description in the mortgage that was on file in 
the office of the cireuit clerk of Greene county. Krone v. Phelps, 
supra. 

The judgment is correct, and it is therefore affirmed. 





MANAGEMENT OF DECEDENTS’ ESTATES 


Banks and Trust Companies as Executor, Adminis- 
trator and Trustee Under Will 


By John Edson Brady 
§ 50. Inheritance Taxes. (Continued.) 


TENNESSEE 


Classes of beneficiaries. (Class 1 includes husband, wife, direct 
descendant, child adopted as such in conformity with the laws of 
Tennessee, or ascendant of the decedent. 

Class 2 ineludes all others. 


Rates of taxation and exemptions. Class 1: first $10,000, exempt; 
next $15,000, 1% ; next $25,000, 14% ; next $50,000, 2% ; next $400,000, 
3%; all over $500,000, 5%. 

Class 2: first $1,000, exempt; next $49,000, 5% ; next $50,000, 6% ; 
next $50,000, 7%; next $50,000, 8%; next $50,000, 9%; all over 
$250,000, 10%. The tax is computed on the entire amount passing 
to each class and only one exemption is allowed. 

Property devised or transferred to any church, for purely religious 
purposes, to any school or college for purely educational purposes or 
to any hospital or bona fide charitable institution is exempt. 


Property taxable. Property belonging to a non-resident decedent 
within the state of Tennessee or within its jurisdiction, is taxed, ex- 
cept the following property: (a) Money on hand or on deposit; (b) 
shares of stock, bonds or notes held as collateral to secure any bona 
fide indebtedness owed by such non-resident to any person, firm or 
corporation in this State; (c) shares of stock, bonds, notes or other 
evidences of debt, where the imposition of an inheritance tax thereon 
in this State would result in the payment of a second, or double 
inheritance tax upon such property by reason of the fact that it is 
subject to the payment of such a tax in the State where the non- 
resident decedent lived at the time of his death. 


Payment of tax, penalty. The tax is due and payable at the time 
of the transfer. If it is paid within six months from its acerual, a 
discount of 5% is allowed. If the tax is not paid within 12 months 
from its accrual, interest is charged at the rate of 6% per annum 
from the time of accrual. 


687 
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TEXAS 


Rates of Tax 
$10,000 


after $10,000 $25,000 $50,000 $100,000 All over 
deducting to to to to 
Beneficiaries exemption $25,000 $50,000 $100,000 $500,000 $500,000 
Class Entirely exempt. 
Class * 2% 24% 3% 4% 4% 
Class : 3% 4% 5% ; 7% 
Class % 54% 7% 83° 10% 


Class of beneficiaries. Class 1 includes father, mother, husband, 
wife or direct lineal descendants of the decedent. 

Class 2 ineludes lineal ascendant, brother or sister, or a lineal 
descendant of a brother or sister. 

Class 3 ineludes uncle or aunt, or a lineal descendant of an unele 
or aunt of the decedent. 

Class 4 ineludes all others. 


Exemptions. Class 1, entirely exempt; class 2, $2,000; class 3, 
$1,000; class 4, $500. Gifts to any public corporations or charitable, 
educational or religious organizations in Texas, which is to be used 
for charitable, educational or religious purposes within the state, are 
exempt. 


Property taxable. A tax is imposed upon all property within the 
jurisdiction of the State, real or personal, corporeal or inecorporeal, 
and any interest therein, whether belonging to inhabitants of the 
state or not, which shall pass, absolutely or in trust, by will or by 
the laws of descent of Texas or any other state, or by deed, grant, 
sale or gift, made or intended to take effect in possession or enjoyment 
after the death of the grantor or donor. This apparently includes stock in 
a domestic corporation by a non-resident decedent, but the practice in 
Texas is not to tax such stock. 


Payment of tax, penalty. No discount is allowed for prompt pay- 
ment. If the tax is not paid within six months after the decedent's 


death, interest at the rate of 6% per annum from the date of death is 
charged. 


i 
UTAH 
Rates of Tax 
Rates of tax and exemptions. The entire estate is taxed, irrespec- 
tive of the relationship of the beneficiaries, in accordance with the 
following schedule: First $10,000, exempt; next $15,000, 39%; all 
over $25,000, 5%. 
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Property taxable. Stock in a domestic corporation, belonging to a 
non-resident decedent, is subject to tax. 

Payment of tax, penalty. No discount is allowed for prompt pay- 
ment. If the tax is not paid within one year after the decedent’s 
death, interest at the rate of 8% per annum is charged. Where good 
cause is shown, the time of payment may be extended and the tax 
abated for the period of such extension. 


VERMONT 
Rates of Tax 


$25,000 
after $25,000 $50,000 
deducting to to All over 
Beneficiaries exemption $50,000 $250,000 $250,000 
Class 1 1% 2% 4% 5% 


= a or. 
Class 2 5% 5% 5% % 


Classes of beneficiaries. Class 1 includes husband, wife, child, 
father, mother, grandchild, wife or widow of a son, husband of a 
daughter, child adopted by decedent during its minority under the 
laws of Vermont, stepchild, child of stepchild or adopted child, or 
other lineal descendant. 

Class 2 ineludes all others. 


Exemptions. Class 1, $10,000; class 2, no exemption. 


Gifts to a bishop for religious uses in Vermont, or to a municipal 
corporation within the state for eemetery purposes, or to a charitable, 
religious or educational society or institution, organized under ths 
laws of Vermont and having its principal office in Vermont, are 
exempt. 

Property taxable. The tax applies to real estate in Vermont 
belonging to non-resident decedents, but does not apply to the personal 
property of such decedents. 

Payment of tax, penalty. No discount is allowed for prompt pay- 
ment. The tax is payable on or before the expiration of two years 
after the decedent’s death. If not then paid, interest at the legal 
rate is charged. 


VIRGINIA 


Rates of Tax 
$50,000 
after $50,000 $100,000 $500,000 All 
deducting to to to over 
Beneficiaries exemption $100,000 $500,000 $1,000,000 $1,000,000 
Yo 3% 4% 5% 
Class 2 0 6% 8% 10% 
Class 3 5% 0 9% 12% 15% 
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Classes of beneficiaries. Class 1 includes husband, wife, lineal 
ancestor or lineal descendant. 

Class 2 includes brother, sister, nephew or niece. 

Class 3 includes all others. 

Exemptions. Class 1, $10,000; class 2, $4,000; class 3, $1,000. 

Property passing exclusively to the State of Virginia or exclusively 
to a county, city or town in Virginia or exclusively for charitable, 
educational or religious purposes in Virginia; or for the exclusive 
benefit of any institution, association or corporation in Virginia, whose 
property is exempt from taxation by the laws of Virginia, is exempt. 


Payment of tax, penalty. The tax is payable at the expiration 
of one year after the death of the decedent. If not paid when due, 
a penalty of 20% and interest at the rate of 6% per annum on the 
total amount of tax and penalty, from the date when due, is charged. 

Estates of non-resident decedents. All personal property within 
the jurisdiction of Virginia and any interest therein, belonging to non- 
resident decedents is taxed at the rate of 2% of its actual value. 
This includes shares of stock in a corporation organized under the 
laws of Virginia or in a national bank located in Virginia. Deposits 
in banks or similar institutions in Virginia, and obligations or citizens 
of Virginia and securities or personal property of any description 
within Virginia. 

This tax is due and payable at the time of the transfer. And if 
not then paid, interest at the rate of 10% per annum, from the time 
of the transfer, is charged. 


WASHINGTON 
Rates of Tax 
$50,000 $50,000 $100,000 
above to to All over 
Beneficiaries exemption $100,000 250,000 250,000 
1% 2% 3% g 
3% 5% 7% 
9% 12% 

Classes of beneficiaries. Class 1 includes father, mother, husband, 
wife, lineal descendant, adopted child or lineal descendant of an 
adopted child. 

Class 2 includes sister, brother, uncle, aunt, nephew or niece. 

Class 3 includes collateral heirs beyond the third degree of rela- 
tionship or strangers to the blood. 

Exemptions. Class 1, $10,000. This exemption is allowed to the 
members of Class 1 as a class and not to each individual member 
of the class. Classes 2*and 3, no exemptions. 

Certain charitable and educational gifts are entirely exempt. 
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Property taxable. No discount is allowed for prompt payment. 
The tax is assessed upon all the property within the jurisdiction of the 
state, and any interest therein, whether belonging to the inhabitants 
of the state or not, and whether tangible or intangible, which shall 
pass by will or by the statutes of inheritances of Washington or any 
other state, or by deed, grant, sale or gift made in contemplation of 
the death of the grantor or donor, or by deed, grant or sale or gift 
made or intended to take effect in possession or in enjoyment after the 
death of the grantor or donor to any person in trust or otherwise. 
This includes stock in a domestic corporation, owned by a non-resident 


decedent. 


Payment of tax, penalty. The tax takes effect and accrues at the 
death of the decedent. If the tax is not paid within 15 months after 
accrual, interest is charged at the rate of 8% per annum, unless by 
reason of necessary litigation, the tax cannot be determined. In each 
case, interest at 8% is charged from the time when the cause of delay 


is removed. 
WEST VIRGINIA 


Rates of Tax 


$50,000 
after $50,000 $100,000 $150,000 
deducting to to to 
Beneficiaries exemption $100,000 $150,000 $200,000 
Class 1 2% 4% 44% 5% 
Class 2 4% 8% 9% 10% 
Class 3 6% 12% 134% 15% 


Class 4 10% 20% 224% 25% 


$200,000 $300,000 $400,000 All over 
to to to 
Beneficiaries $300,000 $400,000 $500,000 $400,000 


Class 1 54% 6% 64% 7% 
Class 2 11% 12% 13% 14% 
Class 3 163% 18% 194% 21% 
Class 4 274% 30% 324% 35% 


Classes of beneficiaries. Class 1 includes wife, husband, child, 
or the children of a deceased child, or father or mother of the 
decedent. 


Class 2 includes brother or sister of the decedent, not including 
a brother or sister of the half blood. 


Class 3 includes persons further removed in relationship from 
the decedent than brother or sister. 
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Class 4 includes persons of no blood relation or strangers to the 
decedent, or institutions, corporate or otherwise, except certain el- 
eemosynary institutions. 


Exemptions, Class 1: widow, $15,000; all others in class 1, $10,- 
000. 

Classes 2, 3 and 4, no exemptions. 
There is no tax if the value of the estate is less than $500. Property 
transferred to a person, or corporation, in trust for use solely for 
educational, literary, scientific, religious, or charitable purposes, or 
to the state, or to any county, or municipal corporation thereof, for 
public purposes, provided the property is used exclusively in West 
Virginia, is exempt. 


Property taxable. The following property belonging to non- 
resident decedents is taxed: real estate, tangible personal property, 
including bonds, securities, shares of stock, ete., kept within the state 
for investments, safe-keeping or otherwise, stock in domestic corpora- 
tions and stock in foreign corporations admitted to transact business 
in West Virginia. Stock in such foreign corporations is taxed to the 
extent of the value of the shares represented by property actually 
situated within the state. 


Payment of tax, penalty. No discount is allowed for prompt 
payment. The tax is due and payable 90 days after the qualification 
of the executor or administrator, or within 4 months after the death 
of the decedent in case letters testamentary are not issued. If the 
tax is not paid within 6 months after the date of death, a penalty of 
10% is added, in addition to the statutory interest of 10% from the 
date of death. Payment of the tax may be suspended by the State 
Tax Commissioner where necessary litigation is pending or there is 
other good and sufficient cause. In case of such suspension, payment 
of the penalties provided is likewise suspended. ; 


WISCONSIN 


Rates of Tax 
$25,000 
after $25,000 $50,000 $100,000 All over 
deducting to to to 
Beneficiaries exemption $50,000 $100,000 $500,000 $500,000 
2% 4% 6% 8% 10% 
4% 8% 12% 16% 20% 
12% 18% 24% 30% 
8% 16% 24% 32% 40% 


Classes of beneficiaries. Class 1 includes the husband, wife, lineal 
issue, lineal ancestor of the decedent or any child adopted as such 
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in conformity with the laws of Wisconsin, or any child to whom 
such decedent for not less than ten years prior to such transfer 
stood in the mutually acknowledged relation of a parent, provided 
such relationship began at or before the child’s fifteenth birthday, and 
was continuous for said ten years thereafter, or any lineal issue of 
such adopted or mutually acknowledged child. 

Class 2 includes the brother or sister or a descendant of a brother 
or sister of the decedent, a wife or widow of a son, or the husband 
of a daughter of the decedent. 

Class 3 includes the brother or sister of the father or mother of 
a descendant or a brother or sister of the father or mother of the 
decedent. 

Class 4 includes persons in any other degree of collateral con- 
sanguinity, or a stranger in blood to the decedent or a body politic 
or corporate. 


Exemptions. Class 1: widow, $25,000; all others in class 1, $2,000; 
class 2, $500; class 3, $250; class 4, $150. 


Property transferred to municipal corporations within the state 
for strictly county, town or municipal purposes, or to corporations 
of the state organized under its laws solely for religious, charitable 
or educational purposes, which shall use the property so transferred 
exclusively for the purposes of their organization within the state, 
is exempt. 


Property taxable. Stock in a domestic corporation owned by a 
non-resident is taxed. 


Payment of tax, penalty. The tax is due and payable at the time 
of decedents’ death. If the tax is paid within one year from accrual, 
a discount of 5% is allowed. If it is not paid within 18 months after 
accrual, interest is collected at the rate of 10% per annum from the 
time of accrual, except where the tax cannot be determined because 
of necessary litigation or other unavoidable cause of delay, in which 
ease, interest at the rate of 6% per annum is charged from the time 
of accrual until the cause of delay is removed, after which 10% is 
charged. 


WYOMING 


Classes of beneficiaries. Class 1 includes father, mother, husband, 
wife, child, brother, sister, wife or widow of son, husband of daughter, 
adopted child, mutually acknowledged child, lineal descendant. 

Class 2 includes all others. 

Rates of tax and exemptions. Class 1: first $10,000, exempt and 
a tax of 2% is placed upon all over that amount. 
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Class 2: If the estate is not $500 in value, it is exempt. If the 
estate is over $500 in value, a tax of 5% is placed upon the entire 
amount. 

The Wyoming law contains this further provision with regard to 
the exemption of estates of non-residents: ‘‘Property of a_ non- 
resident decedent which is within the jurisdiction of the State of 
Wyoming at the time of his death, if subject to a tax of like character 
with that imposed by this chapter by the law of the state of the coun- 
try or state of his residence, shall be subject only to such part of 
the tax hereby imposed as may be in excess of the tax imposed by the 
laws of such other state or country, provided that a like exemption is 
made by the laws of such other state or country in favor of estates 
of residents of the State of Wyoming; but no such exemption shall 
be allowed until the tax provided for by the law of such other state 
or country shall be actually paid, guaranteed, or secured in accordance 
with the law.’’ 

Certain charitable, educational and religious gifts are entirely 
exempt. 


Property taxable. Stock in domestic corporations owned by non- 
residents is taxed. The Wyoming Law provides that when the estate 
of a non-resident ‘‘consists in whole or in part of shares of any 
railroad company or street railway company or telegraph or telephone 
company incorporated under the laws of the State of Wyoming and 
also of some other state or country, so much only of each share as is 
proportional to the part of such company’s line lying within the State 
of Wyoming shall be considered as property of such person within 
the jurisdiction of the State of Wyoming for the purposes of this 
ehapter.”’ 


Payment of tax, penalty. The tax takes effect and accrues at the 
death of the decedent and is due and payable one year after such 
death. If the tax is paid within one year after accrual, a discount 
of 5% is allowed. -If the tax is not paid within one year after ac- 
erual, interest is charged at the rate of 8% per annum from the time 
the tax is due and payable except where the tax cannot be deter- 
mined because of necessary litigation or other unavoidable delay in 
which case, interest at the rate of 6% per annum is charged from 
the time of accrual until the eause of delay is removed, after which 
8% is charged. 





e e 
Inquiries 
In this department are answered each month inquiries submitted, which are of general 


interest to our subscribers and which pertain to the law of 
banking and negotiable instruments. 


STOPPING PAYMENT OF A CERTIFIED CHECK 


Pennsylvania 
Editor, Banking Law Journal: 
Dear Sir: —I would like to ask the following question: 
Can payment of a certified check be stopped? 
This check was given through a stock transaction and afterwards 
said stock investigated and it was found that the salesman mis- 
represented it to the buyer. 


Cashier. 


Answer — The general rule is that the drawer of a check has no 
right to stop payment on it after the holder has had it certified by 
the drawee bank. 

Before a check is certified, the payee or other holder has no 
claim thereon against the drawee bank. That is to say, if the drawee, 
for any reason refuses to pay the check, the holder cannot enforce 
it against the bank. His only recourse is against the drawer or indorsers, 
if any. This is because a check does not operate to assign to the 
payee any portion of the deposit against which it is drawn. It is 
merely an order upon the bank. If the bank wrongfully refuses 
to pay the check, it is answerable to the drawer, but not to the holder. 
And if the drawer, before the check is presented for payment, directs 
the bank not to honor it, his instructions must be earried out. If the 
bank pays the check, after being directed to stop payment, it cannot 
charge the check against the drawer’s account. 

When the holder of a check has it certified, the bank becomes 
liable to him and the drawer and indorsers are discharged from 
liability on the check. The situation is the same as though the bank 
had paid the amount of the check to the holder in cash and he had 
thereupon deposited the amount in his own name. As a result of the 
certification, at the instance of the holder, the drawer loses all 
interest therein and control over the money represented by the check. 
It follows that, in such case, the drawer has no right to countermand 
payment. If the drawer claims that the check was obtained from 
him by the payee upon fraudulent misrepresentation, his recourse is 
against the payee. 
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PAYMENT BY BANK IN FOREIGN EXCHANGE 


Wisconsin. 
Editor, Banking Law Journal: 

Dear Sir—About two years ago we settled an estate, acting as 
executor under the will, in which three of the specific legatees were 
natives and residents of Austria. Each of these legatees were be- 
queathed $100.00 in cash. 

In accordance with our usual custom, we sent out receipts for 
legacies, and upon the return of which, properly executed, we re- 
mitted to two of the heirs in United States currency. 

Through relatives in this country, the word had come to us that 
the other heir declared his legacy paid in the currency of Austria. 
In accordance with this indirect information and in a desire to 
accommodate him, we purchased a draft payable in Austrian kronen 
equivalent to $100.00 in United States currency at the time of the 
purchase. 

This draft was received by him and held for a matter of two or 
three months, when he wrote to us, inquiring if he could not have 
payment in United States dollars. We replied that we should be 
glad to convert the draft for him, whereupon, after further delay 
of one or two months he wrote again, returning the original draft 
and demanding payment in United States currency in the amount of 
$100. 

In the meantime, exchange had greatly depreciated and we would 
have been unable to make payment to him as desired, without serious 
loss to ourselves. We believe he has forfeited his right to hold us 
to payment by his delay in refusing to accept the original draft. 

Secretary. 


Answer—Conditions created by the war have raised a number of 
questions as to the legal rights of the parties to a foreign exchange 
transaction. The situation most usually met with is one where a 
person has delivered money to a bank in the United States for 
transmission to a party in Europe, which money, owing to war con- 
ditions, was not delivered to the party for whom it was intended. 
The question generally presented is whether at some subsequent 
date, when it is found out that delivery is impossible, the bank is 
liable to its customer for the amount in American currency delivered 
to it, or merely the amount in foreign currency, which the American 
money would have purchased at the time of its delivery to the bank. 

A recent decision on this point is Chemical National Bank v. 
Equitable Trust Company, 194 N. Y. Supp. 177. It appeared that 
$8,000 was delivered to the defendant bank for transfer to a bank in 
Berlin to the credit of a certain party. This occurred on March 21, 
1917. Owing to the entry of the United States in the war shortly 
thereafter, the credit was never transferred. This was discovered on 
December 31, 1919. It was held that the bank was liable to its cus- 
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tomer for the sum delivered to it, namely $8,000, and not merely for 
the number of German marks which $8,000 would have purchased on 
March 21, 1917, the value of which on December 31, 1919 would have 
been only about $800. 

The following is quoted from the court’s opinion: 

‘‘That the purchase of a cable transfer under the facts submitted 
constitutes an executory contract would seem to be established by the 
case of Equitable Trust Company v. Keene, 133 N. E. Rep. 894, de- 
cided in the Court of Appeals and reported in the New York Law 
Journal, January 26, 1922. Treating this as an executory contract 
under the facts stipulated, it was agreed that the amount to be trans- 
ferred should be payable abroad upon the 22d or 23d day of March, 
1917. By reason of war conditions the cable transfer was never trans- 
mitted, nor was the mail confirmation of that transfer received. The 
entire failure of the defendant to perform this executory contract 
authorized the recission by the plaintiff of its contract and a recovery 
in an action for moneys had and received to the extent of the deposit 
made.’’ 

The situation here presented, however, is different. It appears 
here that the transfer was actually made and in the form requested 
by the payee. It seems to me that when the draft for $100, payable 
in Austrian kronen, was delivered to the payee, the transaction was 
closed so far as the bank’s duties as executor were concerned. If 
the payee chose to retain the draft instead of cashing it, any loss 
due to depreciation in Austrian currency, should fall upon him. His 
request to have the draft converted into United States currency opened 
the transaction anew. It would seem that all he is entitled to is the 
amount in United States currency that would represent the value of 
his draft on the date of its receipt by the bank. 


DEPOSIT OF PRINCIPAL’S FUNDS IN AGENT’S INDIVIDUAL 


ACCOUNT 
New York. 
Editor, Banking Law Journal: 

Dear Sir—A manufacturer sells goods to a purchaser in a foreign 
country and arranges with a party in the export business to handle 
the shipment, collect the proceeds and remit them to the manufacturer. 
The agent draws a draft on the consignee of the shipment, payable 
to his own order, which he indorses and deposits in his individual 
account in a bank. After the draft is collected and the proceeds stand 
to the eredit of the agent’s account, the bank applies the fund to the 
satisfaction of a debt which is owing to it by the agent. The agent 
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claims that this was done without his consent. Does this have any 
effect on his liability to his principal? 


Answer—lIn the first place, the bank’s right to make the applica- 
tion of the fund to the agent’s indebtedness would seem to depend 
upon whether or not the bank had notice that the money in fact be- 
longed to the principal. 

Assuming, however, that the bank was acting within its rights in 
making the application, the fact that the agent did not consent to it 
would have no bearing upon his liability to his principal. The general 
rule is that where an agent mingles money belonging to his principal 
with his own individual funds, he is responsible to the principal for 
any loss which subsequently occurs. 

In Massachusetts Life Ins. Co. v. Carpenter, 32 N. Y. Super. Ct. 
(2 Sweeny) 734, where an agent mingled moneys of his principal’s 
with funds of his own and other parties and a portion of the mingled 
moneys was stolen, he was held liable to his principal. 

At page 735 of the opinion, the court says: 

‘‘By the act of defendant the identity of plaintiff’s money was 
lost and the loss should fall upon the defendant, as Story justly re- 
marks ‘as a sort of penalty’ for the agents’ negligence in not keeping 
his principal’s money separate from his own and that of others. 
When he chose to mingle these funds of the plaintiff with his own, 
ete., he made the same substantially his own, and incurred the liability 
and duty of answering to the plaintiffs for the full amount of the 
same.’’ 

In a Kentucky decision, Cartmell v. Allard, 70 Ky. 482, it was 
held that, where an agent deposits his principal’s funds in a bank 
in his own name he is responsible if the bank fails. 

The following paragraph is quoted from the opinion at page 484: 

‘*Tt appears from the evidence that appellants deposited the money 
in the bank as their own and it was placed to their general credit 
with the bank with other money previously deposited and subject to 
their drafts; and it is neither alleged nor proved that this disposition 
of the proceeds of the appellee’s property was authorized by the term 
of the appellants’ agency or any special direction of their principal. 
It is a general rule that if a trustee or agent makes an unauthorized 
investment or deposit of funds in his hands as such together with his 
own money in a common account with a banker, such a disposition 
will be treated as a conversion of the funds, and devolves on him any 
loss which may be sustained by the banker’s insolvency.’’ 

To the same effect is Williams v. Williams, 55 Wis. 300. 

In Naltner v. Dolan, 108 Ind. 500, it was held that, where an at- 
torney deposits money, collected for a client, in a bank in his own 
name although not in his private account, without anything to indi- 
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cate its trust character, he is responsible for any loss that may occur 
by reason of the bank becoming insolvent, notwithstanding the trans- 
mission of the money to the client is delayed by garnishee process 
against the attorney before he has an opportunity to transmit it, and 
the deposit thus prolonged until the suspension of the bank. 

In the opinion it was said: 

**In ease it becomes the duty of an agent or trustee to deposit 
money belonging to his principal, he can escape risk only by making 
the deposit in his principal’s name, or by so distinguishing it on the 
books of the bank, as to indicate in some way that it is the principal’s 
money. If he deposits in his own name, he will not, in case of loss, 
be permitted to throw such loss on his principal. 

*‘In such a ease, the good faith or intention of the trustee is in 
no way involved. Having for his personal convenience, or from what- 
ever motive, deposited the money in his own name, thereby vesting 
himself with a legal title, it follows as a necessary consequence, when 
a loss occurs, he will not be permitted to say, as against his cestui que 
trust, that the fact is not as he made it voluntarily appear.’’ Page 504. 

Page 503. ‘‘Whenever a trustee, unless properly authorized to do 
so, puts the fund in such shape as to invest himself with a legal 
title to it, the cestui que trust has his election, either to treat the fund, 
according to the appearance of things, as the property of the trustee 
and regard the latter as his debtor, or he may demand that the title 
be transferred to him.”’ 

In McAllister v. Commonwealth, 30 Pa. 536, it was held that, 
where a trustee deposits trust funds in a bank in his own name, and 
a loss oceurs, he is personally responsible for the loss. 

Here the court said: 

‘‘If he undertakes to make a deposit in a banking institution, the 
entry must go down on the books of the institution, in such terms as 
not to be misunderstood, that they are the funds of the specific trust 
to which they belong. He cannot enter them so as to call them his 
own today, if they are good, and tomorrow, if bad ascribe them to 
the estate; or shift them in an emergency from one state to another; 
or by the deposit secure the discount of his own note, and have the 
deposit snatched at by the bank if the note be not paid, or attached 
by a creditor as the depositor’s individual property. Jackson v. Bank 
of the United States, 10 Burr 61, which has never been shaken makes 
this last risk to the estate one of vast magnitude; for as against an 
attaching creditor it constitutes the deposit the property of the de- 
positor, whose name it bears, and prevents, from motives of legal 
policy, an explanation of its true character. The trustee who desires 
to keep out of harm’s way himself, and to keep others out, has, there- 
fore, a plain track before him. No matter what he intends to do, or 
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what the cashier or clerk may think he is doing, the deposit must 
wear the imprint of the trust, or he cannot, when brought to account, 
eall it trust property. The administrator received the book with his 
own individual name written in it. He made several deposits, all en- 
tered by the institution on the page of their book in which his in- 
dividual account had been previously kept. When the explosion 
(failure of the bank) took place, he made his own terms with the 
institution in his own way, without giving notice to the heirs, or 
asking their advice. We impute to him no wilful impropriety, but 
he must yield to a rule which is essential to the public welfare, and 
pay the money which was lost.’’ 


NOTE NOT EXTENDED BY PAYMENT OF INTEREST DUE 


Kansas. 
Editor, Banking Law Journal: 

Dear Sir —‘‘A’’ makes a note due 60 days from date, with interest 
from date, payable to ‘‘B’’ bank. ‘‘B’’ bank accepts the interest on 
the date the note is due and endorses on the back of the note the 
amount of the interest paid and the date to which the interest is 
paid. 

Question—Does the above transaction renew the note for the 


original period of 60 days? Or is the note past due from the original 
due date? 


Cashier. 


Answer — From the facts recited the note would appear to be 
past due after the date of its maturity and the holder would be at 
liberty to sue at any time after such date. 

An agreement for the extension of the time of payment of a note, 
like any other agreement, must be based on a sufficient consideration. 
If the party liable on the note gives no consideration for the promise 
to extend, the promise is not binding on the holder. 

It is generally held that payment of interest in advance constitutes 
a sufficient consideration to support an agreement to extend the time 
of payment. Mechanicsburg Bank v. Graham, 246 Pa. 256, 92 Atl. 
Rep. 198. 

But the payment of interest already due is merely the payment 
of money, which the maker is obligated by his contract to pay and 
is not a sufficient consideration. Ferris v. Johnson, 136 Mich. 227, 
98 N. W. Rep. 1014. 
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BANK AND INVESTMENT ITEMS 


AMERICAN REPUBLICS CORPOR- 
RATION BONDS—The Guaranty Com- 
pany, of New York, and Potter and 
Company, New York, are offering 
$5,000,000 American Republics Corpora- 
tion 15-Year, 6 per cent. Gold Deben- 
ture Bonds, to be dated April 1, 1922, 
and to mature April 1, 1937. 

The bonds are being offered at 93 and 
accrued interest, to yield 6.75 per cent. 
Interest is payable April 1 and October 
1, without deduction for normal Federal 
Income Tax up to 2 per cent. The 
Pennsylvania Four Mill Tax is refund- 
able. 

The Corporation, through a number 
of subsidiaries, is engaged in produc- 
tion of crude petroleum, fabrication of 
steel plates for oil refinery equipment, 
and manufacture and operation of tank 
cars. The net production of the Cor- 
poration’s oil producing subsidiaries is 
more than 5,500 barrels daily. 

Net earnings after depreciation, de- 
pletion, etc., available for interest and 
Federal taxes averaged for three years 
and four months ended April 30, 1922, 
$2,569,095 per annum, or 4% times con- 
solidated annual interest charges of 
about $550,000. Such earnings for 1921 
were $1,730,659 and for the first four 
months of 1922, $677,851. 

The bonds will be direct obligations 
of the Corporation issued under a trust 


agreement which will restrict the mort- 
gaging of the property of the Corpora- 
tion and subsidiaries and will provide 
that no dividends shall be paid which 
would reduce net current assets, as de- 
fined, below 125 per cent. of all indebt- 
edness of maturity longer than one 
year except purchase money mortgages 
and car trust certificates. 


CANADIAN RELATIONS COMMIT- 
TEE—A committee on Canadian Rela- 
tions has been appointed by President 
Thomas B. McAdams of the American 
Bankers Association pursuant to a 
resolution of the Administrative Com- 
mittee of that organization adopted as 
a result of its recent visit to Montreal. 
Conferences were held there with rep- 
resentatives of the Canadian Bankers 
Association with a view of bringing 
about close co-operation between bank- 
ing in the United States and the Do- 
minion. 

The committee as named by Mr. Mc- 
Adams is as follows: David R. Forgan, 
President, the National City Bank, Chi- 
cago, Ill.; Daniel G. Wing, President, 
the First National Bank, Boston, Mass.; 
E. C. McDougal, President, The Marine 
Trust Company, Buffalo, N. Y.; Frank 
W. Blair, President, the Union Trust 
Company, Detroit, Mich.; and W. D. 
Vincent, President, the Old National 
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Bank, Spokane, Wash. It is expected 
that a committee will also be appoint- 
ed by the Canadian Bankers Associa- 
tion to consider with the American 
committee commercial and financial 
matters of common -interest between 
the two countries. 


THE FIRST NATIONAL BANK OF 
ST. LOUIS, in “Business Review,” July, 
1922, makes the following comment on 
business conditions: 

“Since August of last year each 
month has revealed substantial prog- 
ress in the way of business revival. 
The recovery that has taken place 
has been of the sound sort, and has 
been in response to an effective demand 
for an increased quantity of goods. 
Many of the discouraging factors in the 
situation have been eliminated and op- 
timism has taken the place of the pessi- 
mism of 1921. It is just at such times 
when the really crucial decisions of 
the business world must be made. For 
this reason it is of great importance 
that the business man make a careful 
survey of the essential factors under- 
lying the business situation in order 
that really sound policies will be 
adopted which are in harmony with 
the essential factors dominating the 
underlying trends of business. Be- 
cause of the recovery that has taken 
place in the business world in less 
than one year’s time, and because of 


our strong financial position, it is very 
easy to misinterpret the situation. 

“Recent estimates placed the physi- 
cal volume of production of the country 
at about 33 1-3 per cent. above what it 
was last summer, with every indication 
that the recovery will continue and pos- 
sibly at an accelerated pace in some 
lines. Some of those lines of business 
such as clothing, iron and steel, and 
the automotive industry that were par- 
ticularly hard hit by the depression, 
have been experiencing a remarkable 
recovery in recent months. This has 
been especially prominent in the auto- 
mobile industry, since the total output 
of the industry is now approaching very 
close to the peak output of 1920. In 
January the aggregate production of 
all companies was 90,486 vehicles. The 
May output exceeded 252,000, a gain of 
more than 180 per cent. in five months’ 
time.” 


THE AMERICAN EXCHANGE NA- 
TIONAL BANK, of New York City, in 
its financial letter, dated August 1, 
writes as follows of the general situa- 
tion: 

“Some retardation in the movement 
of goods, which was accentuated by a 
modified seasonal decline in business 
activity, was reported during July. The 
decrease in the volume of goods moved 
was foreshadowed by an increase in the 
reported car shortage in June, but car 
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loadings in the latter month were in 
excess of those for the month before 
and for the same month last year. Bad 
order cars reported at the end of June 
showed an increase of about 13,000 as 
compared with the month before, but 
showed a small decrease as compared 
with the same month last year, indicat- 
ing, in conjunction with the shortage 
reported, that the decrease in the move- 
ment of goods was mainly due to faulty 
distribution. Steps to correct this 
situation were being taken at the end 
of the month and some relief from the 
hardships imposed by the railway shop- 
men’s strike was indicated. In addi- 
tion to this factor, the unwillingness 
of producers to make forward commit- 
ments in the face of the uncertain 
situation contributed to a decrease in 
the volume of business, although pro- 
ductive activities showed only minor 
modification, being mainly due to blast 
furnace suspensions forced by the 
shortage of coal. Governmental meas- 
ures for control of coal distribution and 
prices through the agency of the Inter- 
state Commerce Commission were also 
adopted. 

“New high prices for the year were 
reached during July in sugar, pork, 
cotton and printcloths. Iron and lead 
reached new high levels late in June. 
The Bureau of Labor Statistics report- 
ed increases in employment in 10 out 


of 12 industrial groups during June as 
compared with May. Retail trade fig- 
ures indicated that business in that 
field is about holding its own. Whole- 
sale dry goods trades showed some 
falling off in interest and activity as 
compared with last year. Decreases in 
stocks on hand are reported from near- 
ly all trade, and shipments continue 
to run ahead of production. As a re- 
sult, prices in most markets continue 
to harden and buyers in many lines 
are beginning to feel some anxiety, 
mainly on account of fears of delayed 
deliveries.” 


THE LAW OF STOCK BROKERS— 

Baker Voorhis and Company of New 
York City have published “The Law of 
Stock Brokers” by Douglas Campbell 
of the New York Bar. The book in- 
cludes the law relating to transactions 
for customers of the New York Stock 
Exchange. 

This is the second edition of Mr. 
Campbell’s book on stock brokers, the 
first edition having been published in 
1914, 

The following chapter headings will 
give an idea of the scope of the book: 
Chapter I, The New York Stock Ex- 
change; chapter II, The Stockbroker; 
chapter III, Mutual Rights and Duties 
of the Broker and the Customer on the 
Purchase of Securities, on Margin; 
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chapter IV, Mutual] Rights and Duties The Mechanics & Metals 


of the Broker and the Customer on a 
Short Sale of Securities on Margin: 
chapter V, Securities; chapter VI, 
Remedies of the customer when the 
Broker is Solvent, Remedies of the 
Customer when the Broker is Insolvent, 
Remedies of the Broker Against the 
Customer; chapter VII, Sections of the 
Pena] Law Affecting Stockbrokers. 

In an appendix is given statutes of 
the United States and of the State of 
New York concerning stock and stock- 
brokers. A second appendix gives sec- 
tions of the Constitution of the New 
York Stock Exchange and Resolutions 
of its Governing Committee cited in 
text. 

The book is bound in buckram and 
contains 250 pages. The price is $4.50. 


MECHANICS & METALS AND LIN- 
COLN MERGER—The merger of the 
Lincoln National Bank, formerly the 
Lincoln Trust Company, with The Me- 
chanics & Metals National Bank, of 
New York, has been completed, and 
three of th offices formerly conducted 
by the Lincoln Trust Company will 
open their doors as branches of the 
enlarged institution. Formal approval 
of the merger was given on Saturday, 
July 22, by the Comptroller of the Cur- 
rency at Washington, following meet- 
ings on Thursday of the stockholders of 


National 
Bank, and Lincoln National Bank, at 
which the details of the merger were 
adopted. 

The merger of these two institutions 
carries out the plan that was an- 
nounced by John McHugh, President of 
The Mechanics & Metals National 
Bank, in February, when control of the 
Lincoln Trust Company was purchased 
by interests identified with the larger 
institution. As a preliminary step to 
the merger, the Trust Company was 
granted a national charter last month, 
becoming the Lincoln National Bank of 
New York. In effecting the consolida- 
tion no change has been made in the 
outstanding capital of The Mechanics 
& Metals National Bank, which re- 
mains at $10,000,000. The Bank’s sur- 
plus and profits are in excess of $17, 
000,000. 

This merger enlarges the scope of 
The Mechanics & Metals National 
Bank, which two years ago entered the 
branch field by consolidation with the 
New York Produce Exchange Bank. 
With the addition of the offices of the 
Lincoln Trust Company, The Mechan- 
ics & Metals National Bank now 
have twelve branches in operation 
on the Island of Manhattan, each 
taking care of the customers of 
its particular community. The branches 
added by the present merger are lo- 
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JOHN H. FULTON ELECTED 
PRESIDENT OF NATIONAL PARK 
BANK—At a meeting of the Board of 
Directors of the National Park Bank, 
of New York, held July 28, John H. 
Fulton was elected a director and presi- 
dent to succeed Richard Delafield who 
becomes Chairman of the Board after 
a service as president of twenty-two 
years. Mr. Fulton will assume his 
duties on September 1 when he returns 
from his vacation. 

At the same meeting, Gilbert G. 
Thorne was elected first vice-presi- 
dent; Ernest V. Connolly, H. E. Schuer- 
mann, Ralph L. Cerero, and Jay D. 
Rising, vice-presidents, and Frederick 
O. Foxcraft, cashier. 

John H. Fulton was born in Canada 
of Scotch parents. His career as a 
banker has been marked by continued 
success since his early entry in the 
business of banking, which occurred in 
1883 with the Merchants Bank of Can- 
ada. In 1887 he joined the Canadian 
Bank of Commerce, and in 1895 came 
as accountant to the New York Agency 
of that Bank. He left New York a few 
years later to become manager of the 
Agency of the Canadian Bank of Com- 
merce in New Orleans. In 1901 he or- 


ganized the Commercial National Bank 
and in 1902 the Commercial Trust and 
Savings Bank, and- was president of 
both these institutions up to 1917. He 
served as vice-president of the New 
Orleans Clearing House for two years 
and was president of the Louisiana 
Bankers Association. After attaining 
a high standing in that city as a banker 
and becoming identified with many in- 
terests in Louisiana and Mississippi, 
his ability won him the confidence and 
esteem of all with whom he came in 
contact. 

In January, 1917, Mr. Fulton’s recog- 
nized financial ability attracted the at- 
tention of the late James Stillman, 
Chairman of the Board, and F. A. Van- 
derlip, president of the National City 
Bank of New York, who offered him 
the position of vice-president of that 
institution, which he accepted, becom- 
ing a year later one of its executive 
managers. 

He is a Director of the Canal Com- 
mercial Trust & Savings Bank, New 
Orleans; The Crucible Steel Co. of 
America; the Western Assurance Co. 
of Toronto; the British America As- 
surance Co. of Toronto; the Essex 
County National Bank, Willsboro, New 
York; also president of the Canadian 
Society, and treasurer of St. Andrews 
Society. 

Mr. Fulton’s extensive acquaintance, 
his broad knowledge of the business of 
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the country, and his thorough training 
as a banker will be of important ad- 
vantage to the National Park Bank, 
and greatly strengthen the institution 
in its wide commercial field. 


THE MECHANICS & METALS NA- 
TIONAL BANK, of New York, in its 
July financial letter, referring to the 
huge amounts due from the Allies to 
the United States, writes: 

Does anyone believe that these sums, 
in full, can be paid? Is there any con- 
ceivable way in which they might be 
paid? Up to date no way has been 
devised. Payment by Europe to our- 
selves of $900,000,000 yearly over any 
protracted period would have, so far 
as we can draw the picture today, a 
revolutionary effect upon world con- 
ditions. Relations of trade and com- 
merce would be tremendously displaced. 
Forced to honor the signature of their 
notes and to meet the obligation of 
their debts, nations abroad would 
strive to pay the charges accruing 
against them by shipping gold or goods, 
and coincidentally would curtail their 
purchases here so that they might not 
sink deeper into our debt. Made ef- 
fective, such a procedure would flood 
the United States with gold and im- 
ported goods, and at the same time 
take away our foreign markets. A 
combination of circumstances like that 
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would bring disaster to our productive 
industry. 

Whatever single countries might be 
capable of doing, Europe as a whole 
could not ship enough gold or goods, 
and economize sufficiently in American 
purchases, to balance more than a frac- 
tion of a yearly obligation of $900,000,- 
000 to us. There is not enough gold 
available, while as for trade, the pro- 
posal that Europe, which has always 
in the past been our customer on a 
large scale, shall turn completely about, 
and war-broken though it is, ship vast 
quantities of articles here, and at the 
same time stop buying, is out of the 
question, 


THE CORN EXCHANGE NATION- 
AL BANK OF PHILADELPHIA re- 
ports the following items in its state- 
ment of June 30th, 1922: Resources; 
loans and investments, $42,884,476.98; 
due from banks, $6,807,589.99; ex- 
changes, $2,368,924.30; cash and reserve, 
$4,179,454.14; leters of credit and ac- 
ceptance, $1,009,517.61; total resources, 
$57,249,963.02. Liabilities: capital, $2,- 
200,000.00; surplus and profits, $5,647,- 
119.13; unearned discount, $219,864.75; 
reserve for taxes, $345,035.31; circula- 
tion, $191,300.00; deposits, $45,593,186.20; 
rediscounts with Federal Reserve Bank, 
$2,010,000.00; letters of credit and ac- 


ceptances, $1,043,457.63; total liabilities, 
$57,249,963.02. 





